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Report from the President



I.



SECA



Swiss Private Equity & Corporate Finance Association



Report from the SECA Chairman Dear Members and Readers Last year SECA continued to strive to take care of the interests of the venture capital, private equity and corporate finance industry in Switzerland and to develop further as a strong platform for the activities of its members. Swiss Environment As in the rest of Europe and the world, overall activities in Private Equity and Corporate Finance were strong and most members profited from the overall good economic climate. An area of concern is the early stage financing of new companies. While venture capital activities in the later and expansion stage show a satisfactory development, institutional venture investments in the seed and startup phase are insufficient. This gap is partially being filled by the robust activities of “Business Angels” in this area, but institutional involvement is necessary to “fill the pipeline” for future economic growth. Another area of concern is the increasing interest in, but often erroneous use by the public, the press and government officials of the term “Private Equity”. Increasingly, this is being used for transactions which are – at best – borderline private equity financings in the classical sense or even such which are not at all. The SECA leadership feels that there is a need to engage in a discussion within SECA and its members on what is – and what is not – “Private Equity”. This internal clarification is necessary in order to be able to clearly position SECA and to enable our association to unequivocally defend the interest of SECA members. Swiss Limited Partnership After years of struggle and several unfruitful attempts, the Swiss Limited Partnership („Kommanditgesellschaft für kollektive Kapitalanlagen“) has been established by law. SECA, under the leadership of Hannes Glaus (Chapter Head „Tax & Legal“) was instrumental in the definition of a legal structure which will enable investors (Limited Partners) to establish their investments in Switzerland, i.e. a country with the highest standards in legal protection while benefiting from the advantages previously available only in offshore vehicles. Unfortunately, while the aspects governing the taxation of Limited Partners are set, those defining the taxation of the General Partner are still unclear and – unless clarified – not propitious. Should these be handled in a restrictive way, the



4



Yearbook 2007 benefits to the Swiss Private Equity industry and SECA members would be limited. Organization Back in 2001 the current leadership proposed to evolve SECA “from a club to an institution”. The setting up of a professional General Secretary office was the first step to achieve this goal. With this intent in mind, we introduced in 2005 a new organizational structure with two layers: the full Board was set up in Chapters each headed by a Chapter Head. The Chapter Heads form the Executive Committee. The purpose of this new structure was to better take care of the diversified interests of the different segments of the private equity’s industry’s “ecosystem” on a tactical/operational level, while unifying them along common goals at the strategic level. A further strong incentive for the new organization was to have a larger pool of qualified members involved in and contributing to the execution and also available for a succession planning process within the Board and the Executive Committee which will be the basis for future development. Continuity and quality in these bodies will be the determining factor whether SECA will be successful in the long term. Membership of SECA has grown to a new record in 2006 with over 200 members and a larger Board is more representative of the varying interests of our members, while the two-layer principle with a smaller Executive Committee should enable faster decision processes. The challenge of defining how to manage these decision processes well as well as defining whether new organizational bylaws are required is a project requiring our attention in 2007.
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The Board and Executive Committee are presently organized as follows: Chairman Massimo S. Lattmann Communication Andreas Thommen



Chapters



Chapter Seed and Venture Christian Wenger



General Secretary Maurice Pedergnana



Chapter Private Equity Roberto Paganoni



Chapter Corporate Finance Beat Unternährer



Chapter Legal & Tax Hannes Glaus



Executive Committee Ueli Geilinger



Alex Krebs



Christophe Borer



Leonid Baur



Barbara Brauchli



Members of the Board of Directors: The current members are: Leonid Baur



Sal. Oppenheim jr. & Cie. Corporate Finance (Switzerland) AG, Partner Barbara Brauchli PricewaterhouseCoopers AG, Partner Christophe Borer Helbling Capital AG, Senior Investment Advisor Dr. Hannes Glaus * Lustenberger Glaus & Partner Dr. Ulrich W. Geilinger HBM Partners AG, Board Member Dr. Alexander Krebs Capvis Equity Partners AG, Partner Dr. Massimo S. Lattmann ** Venture Partners AG, Senior Partner Dr. Roberto Paganoni * LGT Capital Partners AG, Partner/CEO Beat Unternährer * The Corporate Finance Group AG, Partner Andreas Thommen * Hirzel.Neef.Schmid.Konsulenten AG, Partner Dr. Christian Wenger * Wenger & Vieli Rechtsanwälte, Partner * Members of the Executive Committee ** Chairman It is planned to add over time another 2-3 qualified members to the full Board. In 2006, the Executive Committee met six times and the full Board two times. 6



Yearbook 2007 General Secretary The administrative support for the board was carried out by Prof. Dr. Maurice Pedergnana, Manager (General Secretary), Dr. Sita Mazumder (Deputy), Philipp Dialer (Project & Event Manager) and Andrea Villiger (Administration) as well as by the contribution of further employees at the IFZ Institute for Finance Zug at the University of Applied Sciences of Central Switzerland. The concept of installing the office of the General Secretary at the IFZ to enjoy from the resulting synergies was again confirmed in 2006. The substantial work carried out was compensated by an administration fee of nearly CHF 100’000 (+ VAT). This setup remains a cost-efficient solution for SECA and we thank the IFZ Institute for Financial Services and Maurice Pedergnana and his team for their continued engagement. New Web Site After the preparation work done in 2005 the new web site was smoothly started up in October 2006 and performs since very well. Project Groups In 2003 the concept of working groups and special interest groups was born, and they continues to make important contributions. These groups handle specific problem areas or requirements defined by the association. They put together recommendations ripe for decision-making by the executive committee. Project group participants are recruited from members of the association that have an interest finding a solution to a specific problem, or by those that can apply their know-how and make a significant contribution. The creation of a project group requires the permission of the executive committee. Subsequently, a working group can be accompanied by a member of the board, alternatively the groups can be organized and work autonomously.
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The following working groups were active in 2006:  



Ethics and Governance (Chairman: Beat Unternährer) Research and Statistics (Co-Chairmen: Dr. Martin Hämmig, Dr. Maurice Pedergnana)



New Code of Conduct In order to be consistent with the mission of being The Swiss institution representing the industry, a new Code of Conduct was developed by the above mentioned Project Group and approved at the General Assembly. This move and development were informally co-ordinated with the Swiss Banking Commission and were favourably noticed by several governmental institutions. Business Angels Project Since in the last few years “Business Angels” have become an important element in the private equity “ecosystem”, especially with regard to early stage financing, a project was started to define how SECA could be further opened to this class of individual investors and hence provide a seamless platform for the servicing of the needs of growth companies from inception through growth to IPO. This decision is now reflected in the Organization, where the VC Chapter has been renamed “Seed Money and Venture Capital”. It is the chapters mission in 2007 to seek the increased inclusion of Business Angels as members of SECA and possibly also to the Board. French Speaking Switzerland (Suisse Romande) In 2006 SECA finally managed to improve its historically weak position in the French-speaking Switzerland. Thanks to the initiative of the newly elected Christophe Borer to the Board on March 28, 2006 a press conference was held in Lausanne to launch the activities of SECA and on the same day a focus event on “Management Buyouts” took place. Both were successful with the press publishing articles and a group of 40 practitioners attending the event.
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Yearbook 2007 General Assembly 2006 The meeting was held on June 20. Apart from the statutory matters, which were all approved unanimously, the members voted on two important items which were also approved unanimously, i.e.:  



Introduction of a more detailed and binding Code of Conduct for members Revision of the Statutes (giving to the Board the power of exclusion of members for infringement of the Code)



The Statutes and the Codes of Conduct are included in the sections VIII., IX. and X. in this yearbook. Following the assembly, a SECA event on the theme “Private Equity Research in Switzerland” was held. Events Many events were organized 2006 (for details please refer to the section IV). The process established to launch events since the introduction of the new organization is that it is the prerogative of each Chapter to sponsor a specific theme once a year but the proposal needs the approval of the Executive Committee. Organization support and execution is undertaken by the Secretary General’s administrative team. Cooperation between SECA with EVCA and NVCA SECA is connected to the EVCA through the participation of Dr. Roberto Paganoni and Hans van den Berg who are both engaged in the EVCA Board of Directors. Roberto Paganoni is also member of the EVCA Training Task Force. Three other Swiss are engaged on EVCA level: Olivier Stahler as a member of the EVCA Tax & Legal Committee, Ivan Vercoutère of the EVCA Conferences & Member Services Committee and Edoardo Bugogne of the EVCA Development of Professional Standards Working Group. Further relationships and networking with the NVCA is undertaken by our General Secretary.
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Dr. Massimo S. Lattmann Chairman SECA SECA Grafenauweg 10 Postfach 4332 6304 Zug Chairman, Venture Partners AG Bodmerstr. 7 Postfach 2166 8027 Zürich [email protected]
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SECA, Switzerland and Private Equity
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SECA, Switzerland and Private Equity Drawing the attention leads to research output Almost every day the media announce trailblazing deals which set new records in terms of size or structure in the private equity industry. Some funny people may call the dealmakers ‘locusts’ being terrified by losing power or traditional cosiness. Others see the great potential of bursting old networks and reshaping companies by better value-based management. We can support an inside view for serious researchers who are interested in the long-term impact of private equity and corporate finance activities. The unparalleled media coverage and the intense public spotlight have been amplified in recent months. It shall be understood that the ongoing discussion and daily news articles draw the attention of students and young researchers all over the world, also in Switzerland. As private equity is unfortunately still no big thing at Swiss universities, it’s a hot issue nowadays. By its very nature, SECA is considered as #1 business association for corporate financing in Switzerland and therefore we receive weekly several enquiries for doctoral, master or bachelor thesis from ambitious students. SECA with its Board and General Secretary staff encourages those initiatives and coach the enquiring researchers when their research projects are worthwhile: with a clear output and an added value to the ecosystem. We are interested to challenge the pre- and misconceptions surrounding the industry, separating it distinctively from other alternative asset classes. Venture capital and private equity contribute to making (human and financial) capital markets more efficiently, to making some passive, corporate business managers more pro-active and ensuring visions, results and returns to investors, employees, pension funds. It is the most critical source of capital for innovations, start-up and developing business. The private equity sector strengthens the competitiveness of companies in the global marketplace. When it comes to industry data, we have to admit that our tiny country is not a perfect object of research. EVCA provides the most relevant and accurate industry statistics on fundraising, investments, divestments and performance. Switzerland is just part of the relevant European market, and therefore it is absolutely necessary to look a European reference data to draw any conclusions about the 12



Yearbook 2007 ecosystem of venture capital, private equity in Europe and its competitiveness on a global level. Thus our SECA publication series was enriched the past year by four more books:  Economic Determinants of Private Equity Investments in Switzerland (Dr. Jens Haarmann)  Assessment and Valuation of high growth companies (Dr. Patrik Frei)  Kooperationen von Jungunternehmen (Dr. Markus J. Müller)  The Notion of Change in Leadership Cultures (Dr. Søren Bjønness) You may purchase the books through our SECA Website. Be the first to know! End of October 2006 we went online with our new and fresh-looking SECA website www.seca.ch. You can find a lot of information both in depth and breadth about SECA, private equity and corporate finance topics in Switzerland divided into our chapters and “Inside SECA”. If you missed an SECA event or need to reread a SECA eNewsletter, you will find everything online! Are you interested in future events? Check out for SECA related events to get a discount on normal registrations fees. Or do you want to search our member database for potential clients or suppliers? On www.seca.ch you get the answers! Our website enjoys great popularity: since going live on October 24, 2006, about 200 people per day visit our website weekdays. They stay in average 3mins and 46secs and have a look on 5.33 pages per visit. 53.0% of the visitors find us via a search engine (most important keywords: seca, private equity, seca swiss, swiss private equity), 32.7% know www.seca.ch by heart. 85.5% of our worldwide visitors stem from Europe (incl. Russia), 55.7% from Switzerland and 10.1% from Germany. As figure 1 shows, the overwhelming majority of our visitors do their business in Switzerland’s financial centre Zurich. In Germany, our visitors sit in Munich or Frankfurt or the Ruhr Area, followed by Berlin, Stuttgart and Hamburg (figure 2).
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Figure 1: Visitors from Switzerland (Source: Google Analytics)



Figure 2: Visitors from Germany (Source: Google Analytics)
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Yearbook 2007 Furthermore, we publish weekly a free electronic newsletter by e-mail, called SECA eNewsletter. It covers the most important newspaper articles around venture capital, private equity activities in Switzerland and abroad, new mergers, acquisitions, buy-outs and IPO rumours. For the latter we run a Swiss IPO Watchlist updated almost every week. Additionally, we announce the next SECA events or related events from members or partner organisations. In case you are looking for talented people to strengthen your team, you can post a job advertisement for only CHF 100 per week without any spreading loss in any expensive executive platforms. Our SECA eNewsletter has around 2,400 recipients. At this point I would like to thank our IT supplier endurit GmbH (www.endurit.com) with Marc Bourgeois and Thomas Bauer – they do a great job! Also my thanks go to Andrea Villiger, the extremely efficient head of the SECA administration, and Philipp Dialer, an always active SECA project & event manager, and Sita Mazumder for her initiatives in the French-speaking part of Switzerland.
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Get involved and contribute to transparency As the future bares a huge growth potential for private equity in Switzerland, it is necessary that SECA as a business association even more appears in public, including support and education for media representatives. We strongly advocate improvements to the venture capital, private equity & corporate finance environment in Switzerland. But we also observe and support growing interest of pension funds and other institutional investors as well as many family offices for investing in venture capital & private equity funds. This proves to be crucial for an economy’s renewal. In this spirit the involvement of our members is crucial – get involved and commit to SECA Codes of Conduct in your daily business and take every opportunity to speak about what you are doing in a transparent way. It takes a while to be recognized. But help SECA also to grow in terms of members – encourage your network to be part of our association and to join in! Mouth-to-mouth is often the best way! We compiled some extraordinary articles about the latest developments and initiatives from our members and associated partners in Switzerland. Please enjoy the reading!



Prof. Dr. oec. Maurice Pedergnana General Secretary SECA Grafenauweg 10 Postfach 4332 6304 Zug [email protected]
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Yearbook 2007 Private equity creates value for Switzerland as a business location The private equity landscape in Switzerland has been improving over recent years. In 2005 alone, private equity companies invested around EUR 900 million in Swiss businesses. But more needs to be done if Switzerland is to keep up with the international competition as a preferred business location. Nowadays, private equity funding is an everyday and essential driver of Switzerland's economic momentum. It is estimated that private equity companies invested around EUR 900 million in Swiss businesses in 2005, about 20% of that figure in risk (seed, start-up) capital. This figure is nearly double the previous year's investments.1 Private equity helps businesses grow Private equity companies achieve extraordinary growth rates: many of them double the value of their investments during an average holding period of three and a half years. That is a much faster increase in value than, for example, listed companies achieve in the same time. "How Do European Private Equity Investors Create Value?", a study by Ernst & Young on the 100 biggest sell-offs by private equity investors in Europe in 2005, demonstrates this. Further examples from Switzerland are companies like Phonak or Geberit, that were bought or funded by private equity companies before going public. For instance, Phonak had a turnover of just over CHF 100 million at the time of its IPO. Today, Phonak – even without the ongoing acquisition of Resound – is the world market leader in hearing aids, with sales of over CHF 800 million. That this growth has created jobs at home and abroad goes without saying. In Geberit's case, sales have almost doubled to CHF 1.9 billion since the financial investor came on board, and the number of people on its payroll has increased by nearly 40%. Other examples are Komax, Sia Abrasives and Saia Burgess: these successful Swiss enterprises were re-aligned for sustainable, long-term growth by private equity investors during a specific period. Switzerland particularly attractive for private equity companies Business success is also a question of economic and political background conditions. And these are also crucial to any business location's appeal. While low taxes have traditionally been among the main reasons for setting up businesses
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and investing in Switzerland, the "Swiss Attractiveness Survey 2006" shows that other factors are increasing in importance. As part of this study, Ernst & Young polled managers of international corporations who work in Switzerland. The stable political, legal and regulatory framework in Switzerland and the secure social environment help to make the country attractive. Other major factors include the flexible Swiss labor market, the favorable tax environment and tax incentives, and the large proportion of highly-qualified labor. The most important aspects for private equity companies are the tax and legal framework, the fiscal background and programs for promoting risk-capital-funded enterprises, and the availability of financial and tax incentives for attracting qualified employees. Nevertheless, Switzerland runs the risk of losing its appeal compared to other, more dynamic economies. However, the Federal Council's passing of the Collective Investment Act shows that the Swiss lawmakers are in the process of improving conditions in favor of Swiss companies. Targeted improvement in attractiveness and promotion of competitiveness simultaneously enhances the country's appeal as a business location for private equity companies.



Dr. Philip Robinson Swiss Certified Tax Advisor Managing Partner Tax



Ernst & Young AG Bleicherweg 21 P.O. Box 8022 Zurich [email protected]



Thomas Stenz Swiss Certified Accountant Partner and member of the Board of Directors Transaction Advisory Services



Ernst & Young AG Bleicherweg 21 P.O. Box 8022 Zurich [email protected]
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Yearbook 2007 Swiss Attractiveness Survey – what foreign companies say Recent facts and figures regarding Switzerland In Switzerland at this time there are more than 6,500 foreign companies including an additional 510 new foreign firms added in 2005. Altogether foreign companies generate 8.2% of the total Swiss GDP. These numbers should provide an indication of the importance of international firms to the Swiss economy. What keeps them coming? One may think that Switzerland’s high standard of living would make the cost of labor too high. However, the high quality of the Swiss workers, along with their strong work ethic and high skills, as well as the extremely flexible employment legislation create a very attractive labor situation for employers.



Figure 1: Switzerland ranks very high on hours worked. Source: Economic Promotion Geneva, International Comparison 2004.



Two additional factors that play an important role in evaluating a labor force are hours worked and days lost to absenteeism. In figure 1, you can see that the annual working hours in Switzerland are longer than in other European countries, while the weekly hours worked are only second by a fraction to Ireland. Figure 2 shows the very low number of days lost to absenteeism due to illness and other reasons in Switzerland. An important contributing factor here is that strikes are practically nonexistent in the country.
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Figure 2: A very low number of working days are lost per year in Switzerland. Source: Credit Suisse, Spotlight, 10 September 2004.



Foreign direct investment into Switzerland 2005 was an extremely strong year for foreign direct investment (FDI) into Europe. The Ernst & Young European Investment Monitor (EIM) recorded more projects than in any previous year. The 3,066 total number of projects represented a 5% increase over 2004, which was itself a record year. Switzerland’s market share of the total number of projects in 2005 is 3%. As figure 3 illustrates, Switzerland, along with Belgium, is the only country among the top 15 European countries that registered a strong increase in market share in 2005 as compared to 2004. The rise in market share of +1.5% for Switzerland and +2.2% for Belgium leaves the three leading European destinations for foreign direct investments clearly behind in terms of market share growth. The United Kingdom’s market share actually declined by –1.3%, while France grew by +0.5% and Germany by +0.2%. Switzerland’s in-crease over the last few years is based mostly on investments coming from the USA and Germany. Clearly, Switzerland continues to be one of the most attractive locations for foreign direct investment.
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Figure 3: Switzerland is one of the most attractive sites for FDI.



The survey – what foreign companies say What is the actual day-to-day experience of leading international executives who have their businesses located in Switzerland? It is certainly more than taxes that makes Switzerland attractive to them. The quality of life in Switzerland is clearly a key factor of its attractiveness – 72% of the executives rated the quality of life as very attractive and 28% noted it as fairly attractive (figure 4). None of the surveyed executives rated Switzerland little or not at all attractive.
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Figure 4: Quality of life is very important when selecting a location.



The survey also confirmed what was mentioned earlier, that the labor situation is definitely a positive factor for Switzerland. 56% of those surveyed rated flexible labor law (figure 5) and the availability of low tax rates or tax incentives (figure 6) with the highest rating of “very attractive.” One of the reasons behind these responses may include the fact that in all cantons (states), the cantonal government is able to encourage the foundation of new companies that are of economic importance for the canton or the region by granting total or partial tax relief (e.g. accelerated depreciation rates and higher provisions).



Figure 5: Switzerland’s flexible labor law is very important.



22



Yearbook 2007



Figure 6: Low tax rates or tax incentives are still an important factor.



Key question – where to put your business? Switzerland is the top choice for establishing, developing or restructuring a European/International head office. In fact as a first preference, Switzerland had more than a 2:1 ratio over any other country in Europe, as well as over the possibility of going outside Europe (figure 7). The second choice as a first preference for this type of operation was the UK, followed by countries outside Europe. A key factor is Switzerland’s ideal geographic location allowing companies to easily cover the European market. In this respect, the Bilateral Agreements between Switzerland and the EU are an important element in the continuing expansion of trade and investment between them. Other important factors are Switzerland’s long-term stability, liberal legislation, protection of free competition and cooperative governmental authorities. Moreover, the country is attractive for employees who must relocate, thusfore making it more likely that operations can be moved successfully. Yet, it is not just for establishing a headquarters location that Switzerland rated highly. It also came in as the top European choice for establishing a Research & Development center, as well as an administration/accounting hub.
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Figure 7: Switzerland is the preferred location to establish an International/European Headquarter.



Still improving A total of 70% of those surveyed stated that Switzerland has either fairly or significantly improved as a business location over the past few years (figure 8). And to make this point even more clear, 76% of the executives are certainly not or probably not considering relocating part of their activities from Switzerland to another country (figure 9). Once here, executives continue to invest in a wide range of areas (figure 10).
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Figure 8: Switzerland has improved as a business location over the past years.



Figure 9: An overwhelming majority of the interviewed executives aren’t considering relocating activities.



Figure 10: Most of the executives are planning to expand investments at existing locations.
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Looking forward To stay ahead in business one has to keep moving forward. Therefore, the executives were asked: What measures should the Swiss government take to improve its attractiveness for your company and for new ones considering locating in Switzerland? The number one suggestion was the need to simplify administrative procedures. The next three suggestions focused on tax issues: the reduction of taxation on profits, the strengthening of special tax regimes and the reduction of taxation on international managers. The further development of training and education is an additional item mentioned (figure 11).



Figure 11: There is a clear need to simplify administrative procedures.
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Yearbook 2007 Conclusion The survey clearly states that foreign managers investing and working in Switzerland believe that this country has been on the right track for some time now, and has a clear commitment to continuing to improve in the future. If a company has once settled down in Switzerland, it will most probably stay and furthermore expand its business activities. Switzerland has become one of the preferred location for establishing R&D centers, Administration/Accounting offices and for European/International Headquarters. Switzerland is a clearly attractive location for international companies doing business. Source: Ernst & Young AG, Swiss Attractiveness Survey, October 2007.



Dr. Philip Robinson Swiss Certified Tax Advisor Managing Partner Tax



Ernst & Young AG Bleicherweg 21 P.O. Box 8022 Zurich [email protected]



Markus Schweizer Managing Partner Accounts & Industries



Ernst & Young AG Brandschenkestrasse 100 P.O. Box 8022 Zurich [email protected]
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A love affair: Irina, John, Franziska – and Zürich Irina comes from St. Petersburg, Russia. She works for an international pharma company headquartered in Zürich and is in charge of the booming Russian and Ukrainian market. Irina first came to Switzerland as a tourist. In St. Moritz she learnt how to ski. She enjoys the mountains, the peaceful and orderly lifestyle and the clean environment. After her MBA at Lomonosov University and initial work experience in Moscow, Irina decided to move to Switzerland to achieve her life’s ambition. Her little son, Nikita, already speaks some Swiss German. To Irina, the local language sounds like a Tatar dialect. During the day, Nikita is taken care of at the University greenhouse. On Wednesdays, he attends the Russian Kindergarten organized by the famous Russian writer Mikhail Shishkin, who lives in Zürich. Irina loves the Swiss and their efficient, protestant way of organizing things, and she especially likes the emphasis they put on education. Day-care infrastructure has improved enormously in recent years. And as for little Nikita’s future education, Irina can choose from public schools, bilingual private schools, and more than a dozen international schools including some teaching in English, French, Japanese and Chinese. What you’d expect from a global metropolis such as Zürich aspires to be. Zürich – or “Zyurich” in Irina’s mother tongue – has become a Russian city. There are Russian foodstores, a Russian orthodox church and a growing Russian community. Many Russians work for multinational companies, banks or reinsurance companies. Russian scientists are employed by IBM Research Center, Google and at the Microsoft Development Center. Both the University of Zürich and the Federal Institute of Technology ETH increasingly employ professors and train students from Russia. Nothing out of the usual when considering the fact that before World War I one third of the students at the Medical Faculty were Russians. Irina loves Zürich and plans to stay here for the rest of her life. And maybe this little relationship with Hans will work out. John is not yet so sure whether he loves Zürich. He has never stayed in one place for long. And the authorities made a fuss about issuing a work permit for his partner, Richard. But otherwise Zürich is okay. John graduated from Columbia University, New York and has worked in Boston, London, Singapore – and now he is in Zürich. Hedge funds and risk management is his business. Actually it was never his intention to work in Zürich. When he told Richard about his assignment, they had a major argument. In London and New York, Zürich is renowned as a boring, conservative city inhabited by the “gnomes,” accountants, elderly German tax refugees, and bureaucrats. In London they say, “In Zürich you made money, in 28



Yearbook 2007 London you make money.” The shops close at 6.30 p.m., the restaurants and bars at 10 p.m., and after midnight, pizza delivery stops. But that’s hearsay. John is quite impressed by Zürich’s progress as a financial center. Wealth management is booming, alternative asset management is taking its share of the market and the reinsurance business is showing solid growth. From all over the world young talents and experienced financial specialists are moving to Zürich to become part of the action. John just attended a hedge fund seminar arranged by the Swiss Finance Institute. Leading experts teach there and John got to know some new people. And what about Zürich’s night life? John loves the clubs in Zürich West and the very tolerant and open attitude toward people like him. He even gets a bit jealous when Richard only returns in the small hours during the week. At least Richard has fallen in love with Zürich. For the moment, John is still reluctant. However, he loves the large selection of old-timer cars offered on the local market. Zürich seems to be one of the world’s centers for old-timer collections. Franziska has no doubts: she is in love with Zürich and has found her paradise here. Two years ago, she established her own company. Franziska studied biotechnology in Karlsruhe. During her Ph.D. research, she investigated a new technology for combating cancer. After finishing her post-doc at MIT, Franziska got a tempting job offer from AstraZeneca. Nevertheless she decided to create her own company to pursue her research and develop the new cancer treatment on her own. Boston, Heidelberg and Switzerland were the options for the start-up’s location. Zürich was finally the first choice. Franziska likes the liberal environment, the easy life and the entrepreneurial spirit of the Limmat city. In Schlieren, a few kilometers outside Zürich, she got the perfect location. Biotop is an incubator for life science start-ups at the Zürich Biotech Center Schlieren. Zürich being the # 1 financial center in the world for pharma and biotech investments, she found it quite easy to finish her first round of financing. Franziska is quite a personality and her business plan is sober and convincing. So she could convince a few private investors to become involved in her project. Franziska likes the Zürich way, “work hard, play hard.” In her free time, she loves to hike on the Üetliberg or to attend Vladimir Fedoseyev’s concerts at the Tonhalle. Sunday’s visit to the Rodin exhibition at the Kunsthaus was spectacular. So was the late breakfast at Schober’s with Jean-François. Tuesday morning Franziska comes to work rather late since she does not want to miss the farmers’ market at Buerkliplatz. Being a water freak, she loves to swim in the Lake of Zürich and she has become a cardcarrying member of the Oldtimer Boat Club that offers boat trips in historical sailing boats and yachts. 29
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Definitely, Zürich is paradise for the creative class. It combines talents, technology and tolerance.



Dr. Stephan Kux Head of Economic Development Canton Zurich



30



Amt für Wirtschaft und Arbeit Standortförderung Walchestrasse 19 Postfach 8090 Zurich [email protected]



SECA



Swiss Private Equity & Corporate Finance Association



Chapters and Working Groups



III.



SECA



Swiss Private Equity & Corporate Finance Association



Reporting Seed Money & Venture Capital CTI Invest – Success story to continue in 2006 In 2006 CTI Invest succeeded to strengthen the visibility and recognition of the financing platform for offering investors an interesting deal flow of Swiss technology. The increase of the investor members was meaningful, especially the increase of the international investors joining the Swiss platform is striking. For the beginning of 2007 additional members joined CTI Invest (see table 1 for full list). Also to resulting higher financing volume regarding the presented companies at our events must be noted and shows an increased interest in Swiss technology and companies. The introduction of the Video Podcasting services in June 2006 was registered with a strong interest especially by the members from abroad. As of that date, it was made possible to see the companies presented at the match-making events on the CTI Invest webpage as well. Although most of the presented investment cases where out of the Swiss support program CTI Start-up we also allowed companies to present that were not involved in this coaching program. The additional offering also includes the possibilities for our investor members to present their portfolio companies to the fellow members. For companies neither in the CTI Start-up program nor out of the portfolio of an investor a fee will apply in 2007 for the services offered by CTI Invest. In 2006 the number of Swiss high tech companies that were presented to the investor members at the quarterly Swiss Venture Days at the SWX in Zurich amounted to 23. At the Venture Days of Swiss Technology in Munich and London (July 2006) more than 20 Swiss high tech companies were introduced to foreign investors. The overview of the achievements of 2006 gives a good overview and summary of all the activities of CTI Invest (see table 2). The most important networking event of CTI Invest, the third CEO Day with highly appreciated best practice workshops by the investor members and external 32



Yearbook 2007 speakers, attracted again more than 200 participants, mainly CEO’s of Swiss high tech start-ups. At the annual general assembly (March 2007) the existing CTI Invest Board, with Dr. Christian Wenger as chairman, was enhanced with the following personalities:  Dr. Peter Pfister, Startangels  Wolfgang Seibold, Partner Earlybird  Dr. Thomas Hinderling, CEO of CSEM Also the management team was strengthened with Pascal Dutheil in order to enhance the contact to companies and investors in the French part of Switzerland as well as to investors in France. Besides the annual membership fees of the investor members, CTI Invest is benefiting form the sponsoring from well known Swiss institutions and companies. It must be noted that for 2007 the two Swiss Technology Centers ETH Zurich and EPF Lausanne doubled their sponsorship! Furthermore the CSEM joined as a sponsor for 2007 (see table 3). CTI Invest is also strongly involved in the Swiss Television project “SF Start-up” that has started in late April 2007. The 10 selected Swiss companies were given the opportunity to do a Video Podcast and to present their case to the CTI Invest members. Starting this spring, also the investor members will start to do short Video Podcasts and hence present themselves to the companies through the CTI Invest webpage as well. We are looking forward to a challenging 2007. Dr. Christian Wenger Chairman CTI Invest



Wenger & Vieli Rechtsanwälte Dufourstrasse 56 Postfach 1285 8034 Zurich [email protected]



Jean-Pierre Vuilleumier Managing Director CTI Invest



CTI Invest Seehofstrasse 6 8008 Zurich [email protected] 33
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Domestic Institutional



Foreign Institutional



Business Angels
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3i Deutschland Atlas Venture Banexi Ventures Partners BayTech Venture Capital Creathor Venture * Earlybird Emertec Go Beyond Malta * Iris Capital I-Source Siemens Mobile Acceleration Sofinnova Target Partners
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Techno Venture Management
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Table 1: Members list 2003



2004



2005



2006



2007 YTD



Cum.



Swiss Venture Days



3



4



4



4



2



17



Presented companies



16



15



19



23



10



83



Foreign Venture Days



n.a.



n.a.



2



2



-



4



Presented companies



n.a.



n.a.



26



21



-



47



Swiss Equity Fair



n.a.



n.a.



1



1



-



2



Presented companies



n.a.



n.a.



10



4



-



14



CEO DAYS



n.a.



1



1



1



-



3



Company Podcast



n.a.



n.a.



n.a.



19



4



23



~CHF 5



~CHF 8



~CHF23



~CHF 32



~CHF 20



~CHF 88



19



22



31



42



47



47



Financing volume Mio. Investor Members Table 2: Achievements Premium Partners



Gold-Sponsors



Silver-Sponsors



KTI / CTI Novartis



CSEM EPF Lausanne ETH Zürich Partners Group Swisscom Zürcher Kantonalbank



New Value PricewaterhouseCoopers SWX Swiss Exchange Venture Incubator Wenger & Vieli



Table 3: Sponsors



34



Yearbook 2007 Swiss Innovation Promotion Agency CTI The Swiss Innovation Promotion Agency CTI is part of the Federal Department of Economic Affairs FDEA. CTI supports innovation processes of the Swiss economy twofold: on the one hand through funding of joint R&D-projects by enterprises and university research labs and on the other hand through promotion of entrepreneurship and support of high-tech start-up companies. In doing so, CTI contributes to leveraging Switzerland’s innovation performance and thus to higher added value and the creation of new, high-quality jobs. Excellence in innovation performance is a pre-requisite to keeping Switzerland’s lead in global competition as a business location highly attractive to both a qualified workforce and innovative investors. Funding of R&E-projects ‘Science to market’ describes best CTI’s function of building bridges between applied R&D and the markets. CTI wants to make sure that new knowledge and know-how created in university labs quickly find their way to innovative products and services with high business potential – ideas turned into business success. Innovative products require the cooperation of many: researchers from various specialist fields, manufacturers of products, providers of services, suppliers and frequently also the end-users of the finished products. CTI-funded projects are principally generated ‘bottom-up’, i.e. the project partners decide for themselves about the subject of their collaboration. CTI support consists of funding plus expert services. CTI’s promotion funds flow exclusively to the universities, whilst the business partners finance their share of the project costs themselves. CTI funding in principle is open to all scientific disciplines. In 2006 a total of 407 project proposals were submitted to CTI. Thereof 227 (56%) were approved and received CTI-grants of about CHF 80 million. Business partners’ investments amounted to CHF 112 million. CTI’s work displays considerable leverage: for each Swiss franc invested by the Federal Government, the industry invests an additional CHF 1.4. CTI has supported about 4,500 projects over the past ten years. More than 5,000 companies participated as business partners, 80% of those were small and medium sized enterprises, SMEs. The projects generated an R&D-volume of about CHF 3 billion, of which industrial partners contributed 60% of the costs, and the Swiss Confederation 40%. ‘Venturelab’: Sensitizing for entrepreneurship With its “venturelab” initiative, a training and sensitising programme, CTI enables young people and university graduates to turn their entrepreneurial visions into 35
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reality. Next generation entrepreneurs with promising business ideas are provided with a comprehensive set of specialised educational and training courses. Since 2004 ‘venturelab’ welcomed about 14,000 participants in its courses and net-working events. CTI Start-up: Coaching and premium services for start-ups CTI’s start-up initiative started eleven years ago. Start-up entrepreneurs in the high-tech sector with high business potential are offered a set of professional coaching services. CTI funds and maintains a network of about 50 coaches, all of them with extensive business experience, which support start-up founders in all relevant business aspects, e.g. business modelling, technology coaching, financial planning, sales accelerator, intellectual property. Especially those start-ups wanting an early market entry in the USA receive valuable support by CTI’s network of local partners, eg. SHARE in Boston or Swissnex in San Francisco; a similar network is presently under construction in China. CTI Start-up coaching and CTI R&D-project funding can also be combined. Until now, over 1,100 start-up projects have been presented to CTI and thoroughly examined by CTI’s start-up experts. Of those, 140 were awarded the renowned CTI Start-up Label. This quality label certifies that the companies have excellent opportunity for sustainable growth and are thus suitable for venture capital financing by investors. Even after several years 85% of companies carrying the CTI Start-up Label are still actively in business. They have created over 4,000 new and highly qualified jobs.
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Yearbook 2007 Enterprises that have successfully passed CTI Start-up coaching are also highly attractive to many investors. Every year they attract venture capital of about 100 million Swiss francs. CTI also offers its alumni enterprises a vast network of highly valuable contacts. User-friendly and efficient procedures The Swiss Innovation Promotion Agency CTI enjoys an excellent reputation among the science and business community as a lean and highly efficiently operating institution. Project proposals can be submitted to CTI at any time. Duration of a granting decision takes no longer than 6 to 8 weeks for 85% of submitted proposals. Proposals for CTI-grants are evaluated by about 100 experts, men and women with a vast business and science background – employed by CTI on a part-time basis. Administrative support services are provided by the 20 person-strong CTI office staff, which is part of the Federal Office for Professional Education and Technology OPET. Looking ahead, CTI wished to motivate more SMEs to use effectively the knowledge and know-how available at universities (ETH, cantonal universities, and universities of applied sciences). CTI wants to facilitate access to university research especially for those SMEs with a high innovation potential but little or no experience in R&D-collaboration with universities so far. Five regional KTTconsortia1 were established in 2006, which will increase the visibility of relevant knowledge and technologies available at academic research labs in Switzerland. Furthermore, CTI will continue its efforts to make its decision procedures even more user-friendly for SMEs. Proposals can be submitted and developed stepwise with the support of CTI experts, thus reducing the risk of failures. If necessary, CTI will also help SMEs to find and suggest suitable research partners.



Prof. Dr. Beat Hotz-Hart Vice Director Head of Innovation Promotion Agency CTI a.i. Federal Department of Economic Affairs DEA Federal Office for Professional Education and Technology



Innovation Promotion Agency CTI Effingerstrasse 27 3003 Bern [email protected] www.kti-cti.ch



1



Associations of Knowledge and Technology Transfer Offices of several universities in a region coordinated by a leading house; this promotion programme is a joint initiative by CTI and the State Secretariat for Education and Research and the State Secretariat for Economic Affairs.
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The TECHNOPARK® Alliance 1. The idea of TECHNOPARK® Zurich The transformation of research results allowing new technological solutions for either known problems (e.g. dental repair) or opening up entirely new fields (e.g. the Internet) is a highly complex process and involves the co-operation of many different actors. In addition, the main actors, namely researchers at one end, entrepreneurs at the other end and financiers in between live in completely different cultures: progress of knowledge vs. market and profit, publication vs. secrecy, money vs. honour, freedom vs. time pressure etc. The main secret of efficient technology transfer from the lab to the market – and an innovation is to be called so only when it has been successfully introduced at the market – is therefore to overcome this cultural gap between the different actors in order to optimize their trust and collaboration. Probably one of the best ways to bridge this gap is to bring these people into direct and daily personal contact. By this they will start to discuss with and to understand each other, lay the basis for mutual confidence and hence become able to penetrate the boundary. It is exactly this idea which brought us to propose TECHNOPARK® Zurich in 1986 as an operative transfer-centre, where ETH is executing transfer-oriented co-operative research and start-ups as well as innovative existing companies – optimally in co-operation with ETH – are active and profit from each other. Due to the complexity of the transfer process we did not focus on innovative technology only, but at the same time we were looking for all those entrepreneurial activities which either support the transfer process (e.g. patent attorneys, lawyers, venture capitalists, industrial design, communication, advertisement and promotion etc.) or apply technologies not invented by themselves (implementation, manufacturing, software specialists etc.). These latter activities bring in the spirit of market and avoid the danger of an ivory tower. Furthermore, we intentionally did not focus on one or two technologies, since the best innovations are usually combinations of existing know-how not yet combined in this manner. A well-known example is the field of mechatronics (e.g. robotics), which combines mechanics, microelectronics and software. Today, TECHNOPARK® Zurich comprises not only ETH Zurich as partner in research and development, but also the Hochschule für Technik Zurich (HTZ, part of the Zurich University of Applied Sciences) and the CSEM Zurich (Centre Suisse d’électronique et de microtechnique). In addition, there are some 240 companies 38



Yearbook 2007 involved as tenants: start-ups, experienced start-ups, existing companies – small ones with just 1-2 people as well as larger and large ones like AutoForm Engineering GmbH, a spin-off from ETH Zurich with some 180 employees, 15 subsidiaries and 19 representatives all over the world after 11 years of existence (www.autoform.com). Since 1998 we have had full house with specific policies to ascertain the necessary turnover of tenant companies. Of course, just to be together under one roof is only partially sufficient to optimize the transfer process: it needs a catalyser like in chemistry. This catalyser is the Foundation TECHNOPARK® Zurich, a non-profit organisation financed in part by the TECHNOPARK® Real Estate Inc. and by donators. A professional selection process of start-up companies applying to become tenants ensures the quality seal of Technopark Zurich as centre of well-based innovation companies. This gives them confidence of their potential customers and investors. For this purpose we dispose of a highly professional Advisory Board supported by UBS consisting of experienced specialists to all entrepreneurial aspects – Dr. Massimo S. Lattmann, chairman of SECA, is one of its distinguished members bringing in all his long-term experience in building up and in financing start-up companies. This selection process, coupled with our ongoing coaching efforts, has led to an extraordinarily high success rate: 87% of the innovation-oriented start-ups are alive and developing after 5 years. So far, one Technopark-company, Esmertec, has made an IPO, and other fast-growing companies are considering a public offering in the near future. After selection and after their operational start in Technopark, the companies are actively supported in their build-up process. In order to provide an encompassing, yet targeted service spectrum, Lesley Spiegel, CEO of the Foundation Technopark Zurich since October 2004, defined four key areas of coaching activities, which are now offered in co-operation with strategic partners and include 1) business development (in co-operation with CTI Start-up), 2) team building (in cooperation with Mercuri Urval), 3) fund raising (in co-operation amongst others with ZKB Start-up Finance Pionier) and access to customers through the Foundation’s broad network (see below). In order to create synergies between the companies, two complementary peer-to-peer learning and networking platforms were established and are regularly organized by us. One networking platform involves 10 different industry-specific luncheon workshops, where companies active in the same technology area can assess the potential of collaboration, whereas the other platform is an entrepreneur’s club dedicated to discussing strategic issues of 39



SECA



Swiss Private Equity & Corporate Finance Association



importance to high-tech start-ups. In addition, the Foundation Technopark Zurich is actively involved in public relation activities to promote the successful start-up companies hosted at our premises in order to encourage new entrepreneurs, investors and partners for an active engagement in the start-up environment. The most important success-factor of every company is to acquire customers, and large companies with their international networks are particularly valuable in this respect. But to contact and convince them needs access to the decisive people within these large organizations, often a difficult task for small and unknown companies. To this end we have built up an excellent network by the Foundation Council consisting of over 20 high-level representatives of large Zurich-based companies from industry, banks and insurances, including also ETH and the University. These representatives trust in the CEO’s ability to select significant and well-based companies for a contact only, and hence forward contact inquiries to the correct persons within their organization. Many of such important business contacts have been realized based on this personal confidence. In order to develop the entrepreneurial culture in Switzerland we have started in 1990 our first Förderpreis, which after 2000 has been enlarged and transformed to the ZKB Pionierpreis TECHNOPARK®, supported by the Zurich Cantonal Bank. This award has been ranked as one of the three most important ones in Switzerland and is handed over in a festive event with high-level speakers comprising HRH Prince Andrew, The Duke of York, HSH Prince Philipp von und zu Liechtenstein, Nobel Laureate Prof. Dr. Richard Ernst, Daniel Borel, CEO of Logitech, Daniel Aegerter, Armada Ventures, and others. 2. The difference of Science Parks, Technology Parks and Business Incubators (Gründerzentren) Technopark Zurich is a typical Technology Park. This means it is focused on technology transfer from science to market in the sense described above. Its three main axes of technology transfer are co-operative research projects of ETH, HTZ or CSEM with industry, start-ups and continuing education. A Science Park on the other hand (unfortunately the definition is often misused) is primarily an instrument of economic development: it is typically a defined piece of land with the goal to attract existing technological companies from all over the world in the surrounding of universities which have not yet profited from such an industrial environment. Outstanding examples are the Research Triangle Park in 40



Yearbook 2007 North Carolina, Technopolis in Oulu, Finland, Cambridge Science Park in the UK. If they actively foster co-operation in research between its tenants and the university for efficient technology transfer, they incorporate a Technology Park, too. In the Zurich area the industrialization has led to a “naturally grown Science Park”: a dense cluster of leading industrial companies has developed around ETH and the University of Zurich. Hence, a special endeavour for a Science Park in the Zurich area was not of primary importance, rather the support of effective technology transfer. The third expression often used is the Business Incubator (Gründerzentrum). Its task is to offer an optimal support for start-ups, but usually not focused on technology, but from all fields of activity. An example in Zurich is the Start Unternehmenszentrum. In technology, a Technology Park also comprises a business incubator. 3. Development of the TECHNOPARK® Alliance The concept of TECHNOPARK® Zurich proved to be successful. Around the millennium the number of qualified companies interested to join Technopark started to exceed by far our possibilities to take them up. It was in this time that in Winterthur the new Fachhochschule ZHW together with the Chamber of Commerce and Employers’ Association of Winterthur planned to create a Technology Park in Winterthur. Since such a centre needs tenants as customers it must be known at the potential clientele. Of course, it is a strategic advantage to start with a well-known label instead of building-up your own name. Therefore we licensed the label TECHNOPARK® to Winterthur, based on a similar organizational and quality-oriented concept. In addition, a close collaboration using the experienced Advisory Board for the selection process and the existing practices in coaching and fund raising helped to make TECHNOPARK® Winterthur attractive in short time. The network to important possible customers could be well enlarged by a Winterthur-based equivalent to the Foundation TECHNOPARK® Zurich. The combined network is extremely valuable for both sides. Public relations in common obtain more weight and become more efficient. The same idea was realized in Lucerne with the TECHNOPARK® Lucerne, in collaboration with the Fachhochschule Zentralschweiz and SUVA. They, too, founded an analogon to the Foundation TECHNOPARK® Zurich. The third project was the TECNOPOLO® Ticino. While Lucerne shows very high performance and 41
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is a well-established partner in the TECHNOPARK®-Alliance the project in Ticino is not yet at the point we would like it to be. The youngest member of the TECHNOPARK® Alliance is the TECHNOPARK® Aargau, in close collaboration with the Fachhochschule Nordwestschweiz. It is still in the build-up process, but its managing team is very dedicated and active in creating a success story. In order to foster the personal contacts and the mutual confidence between the supporting industrial networks (Foundations in Zurich and Aargau, Associations in Winterthur and Lucerne) we have regular meetings between representatives of these networks together with the CEOs. This informal organization is called Network TECHNOPARK® Switzerland. 4. Switzerland’s position concerning Technology Parks and Business Incubators The Swiss Technology Parks and Business Incubators have formed a national association called SwissParks.ch. Its tasks are exchange of best practices, political lobbying and international promotion of Switzerland as an innovative country. In quantitative and qualitative terms Switzerland is well comparable to other countries concerning these centres. Gaps do still exist in the areas of seed and early stage finances, despite the high liquidity of the Swiss finance industry. At least, by now we have a well-developed Business Angels network co-operating in the national association ASBAN (Association of Swiss Business Angels Networks, www.asban.ch). While the US for instance offer large public programs (SBA Small Business Administration) for the seed and early stage, Switzerland has nothing equivalent. While in my eyes it is not the State’s duty to offer this support, our strong financial industry could very well build up such programs. Two years ago the Zurich Cantonal Bank has taken up the puck and has started its well-based project ZKB Pionier for start-up financing. I do hope, that other Cantonal Banks will follow their example.



Dr. Thomas von Waldkirch Chairman Foundation TECHNOPARK® Zurich
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Yearbook 2007 Web 2.0 investing – Xing & Co. Backstage Report Xing was the first business network to go public. An early-stage investor's background report on the proactive lead-up and future Web 2.0 investments of Redalpine Venture Partners. Let’s get the key message across straight away: No, Xing's pioneering Web 2.0 IPO on 7 December 2006 was not just a passing craze. And from the investors' point of view, Web 2.0 is very unlikely to turn into Bubble 2.0. Under the name of Redalpine Venture Partners, some of the first angel investors in well-known Web 2.0 platforms such as Xing, StudiVZ, Tagworld, HitFlip and Smava will be investing in promising Web 2.0 entrepreneurs in the near future, too. Listen to your network What gets an early-stage investor interested in a topic like Web 2.0 at just the right time? Ever since the gradual deflation of the Web 1.0 bubble from March 2000 to September 2001, I have been following the cynical comments about the future of B2C and B2B on the Internet. Answer: back-to-consulting and back-tobanking. Very few people take the trouble to think ahead with a positive mindset, such as the co-founder of Netscape, Marc Andreessen. In 2002 he had his eye on exciting projects like the music-sharing platforms Napster, Kazaa and Gnutella, and was talking publicly about the appeal of P2P (peer-to-peer) in presentations. All you need to do is listen properly. Having my ear to the ground, I was hardly surprised when Appenzell businessman Alfred Escher – a perfect stranger to me at the time – called me early in 2003, saying he had got my number from mutual friends. He said he was coming to Solothurn to discuss a gigantic social network project that was also going to include collaboration elements. Unfortunately, at the time my colleagues and I hugely over-estimated the amount of funding we thought would be needed. And besides, we had not yet recovered sufficiently from the morale-dampening 9/11 to restart feeling like young entrepreneurs. Meeting Xing But now my appreciation for social networks has been honed sharp. Ever since investor Alain Nicod invited me to join the Plaxo integrated address book platform in 2003, Mobile Solutions CEO Siegfried Fein got me onto AccuCard, and Eric
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Schmid from Basel, now in Chicago, introduced me to the business social network LinkedIn, my own personal network perfectly reflects the networking trend. When Lars Hinrichs (28) from Hamburg and his first angel Bill Liao from the newly launched platform openBC/Xing turned up at the Brains-to-Ventures investors' day at the SWX in early 2004, we – Peter Schüpbach, Peter Niederhauser and myself – realized immediately, without even having sight of a business plan, that it was by no means a coincidence that we had just "stumbled across" the best business implementation of Web 2.0 to date. Peter went off to Hamburg and conducted a thorough due diligence process by walking around and Q&A. Actually, Xing was already cash positive in its third month and didn't really need much money, but definitely required a bit more network. Further angels followed and quite simply trusted Peter's on-the-spot judgment. Decentral network management Of course, as serial entrepreneurs, we thought about how we could leverage our investment by hands-on action. In the course of 2004 we came to an agreement with the founder to actively assist Hamburg headquarters in replicating the success they had achieved in Germany and to set up a model for a localizable, international roll-out in Switzerland, too. I took on the role of Xing Country Manager for Switzerland and founded a partnership with the two Peters. We developed a marketing entry strategy that influenced the roll-out to other countries such as China. The key question was: what makes a social network successful in the long term? Our answers were as follows:      



Localization, which means dividing Switzerland up into seven regions Recruiting voluntary managers via Xing rather than taking on permanent staff Establishing a balance between real and virtual life; local events to be held regularly Proving benefit immediately: systematic online welcome, animation, introduction Attractive founder-members are more important than technical functions Platform must be technically fast and stay that way



Down to the last point, which fortunately holds true, we have all important points under control locally. The first phase of rapid and robust growth from just on 5,000 to almost 100,000 Swiss Xingians between the beginning of 2005 and the summer of 2007 (with a good 300 countrymen currently joining every day) is, I believe, thanks primarily to the efforts of the three Country Managers, whereas later 44



Yearbook 2007 success was increasingly driven by nationally co-ordinated, honorary regional managers and by the power of the network itself. There are distinct differences between Xing countries that are managed and those that are not actively managed: the former have more paying Premium Members and more real-life activity. Viral growth is a challenge One of the greatest challenges for successful Web 2.0 start-ups is the steep growth curve. This can be a strain on the founders and management teams, most of whom are quite young themselves and have to expand from two people to a staff of 200 within a matter of months; it can also be a strain from the technical point of view if the architecture of a platform has to be totally overhauled several times in succession while running at full load and has to be spread over more and more servers without losing momentum. The young founding partners of StudiVZ were helped in their crisis management, organizational expansion, M&A negotiation and integration efforts by their investors, who at times gave personal, handson assistance for up to three days a week. The growth problems at Xing were less extreme, but there, too, the founders rubbed their eyes when, at a two-day inhouse workshop held with the workforce, their technology provider, board members and investors in May 2006, it suddenly became apparent just how differently the first, second and third generations of stakeholders perceived the company. For a young CEO to overcome these challenges and still make it in time for the IPO is an Olympic feat. Thanks to the in-built viral mechanisms, leading social networks achieve monthly growth rates that the classic top-ranking dotcoms would once have been happy to chalk up in a year. Outsiders usually have no idea of the challenges facing the people responsible for the technology. This problem has been beautifully described on Peter Schüpbachs T-Blog (peters.wordpress.com) in the post "Bis die Balken krachen" and in David F. Carr's article "Inside MySpace.com" dated January 16, 2007. Imagine this scenario: A new floor is added to a skyscraper every day, and the residents are not meant to notice, although the foundations and the architecture have to be reconstructed from scratch every six months. Even on the Internet this is a feat of Olympic proportions, but it is feasible. Just one more thing about Xing: in 2006, the platform has been investing around 80% of its development resources not in new functions but in scaling up its familiar ones. Despite more and more users, the whole thing has to respond faster instead of slowing down.
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2006 was just the beginning Of course, international success stories like eBay, Google Ads, MySpace, Skype and Youtube have attracted the interest of wider circles of investors for Web 2.0. But is it not too late to jump on the bandwagon? Of course not. Whereas business networks like LinkedIn and Xing have proved pretty robust and immune to copycats, communities in the private and lifestyle areas appear more prone to fall victim to fads and fashion (for example: friendster). In every geographic and language area, for every target group (teens, singles, mothers, pensioners, sports-players) and every application niche, new markets are opening up by the week and are being occupied by innovative start-ups. For instance, StudiVZ achieves a range as a medium for students that the traditional media such as print and TV could only dream of. Up to now, only a few traditional media and dotcoms have managed to absorb the right start-ups early enough. For example, Murdoch bought Myspace, Viacom/MTV invested in Tagworld, Holtzbrink incubated Parship and acquired StudiVZ, Google grabbed Youtube and eBay purchased Skype. The next and next-but-one waves of exciting Web 2.0 start-ups are already taking shape at Redalpine, and also at business get-togethers like next07 in Hamburg. Social networks for arranging loans (Zopa, Smava), losing weight (vektklubben, ebalance), media-swapping (Hitflip, Exsila), hobbies, jobs, dating, role-playing and many more besides are already enjoying star status in the in-scene, and there are interesting approaches with promising business models among the protagonists of the still largely unknown third wave. As things stand, we can see dozens of opportunities emerging from combinations of Web 2.0 and other elements, including some you might least expect, like outdoor sports, genetic analysis, one to one medicine, behavioral change or lifestyle, but also some classics such as the media landscape of the future. An example is kyte.tv, launched in San Francisco by Daniel Graf and arguably the most exciting Web 2.0 project by a Swiss founder, who was in discussions about his "decentral.tv” project with Xing Switzerland for around a year before it was launched. We are happy to see Daniel Graf’s concept online today as an animated community and not just as a tool for TVmakers, as was originally an option. Maybe, alongside kyte's original three famous lead investors, our Swiss team helped give him some inspiration.



Nicolas Berg Entrepreneur, Business Angel, Trainer
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Yearbook 2007 Reporting Private Equity Swiss fund-of-funds continue to lead Switzerland has been known for its banking and investment services for centuries, so it was no surprise that the country was a European pioneer in the provision of private equity fund-of-funds in the 1990s. Swiss based fund-of-funds have become increasingly attractive for institutional investors in the last two years, as returns have been strong and market sentiment highly favourable towards private equity. The diversity and experience among Swiss fund-of-funds managers makes them, as a group, by now the second most significant private equity fund-of-funds industry after the US. In order to compete with other global players like HarbourVest or Adams Street Partners, Swiss based fund-of-funds have to be able to service clients on a global basis and to offer specialised fund-of-funds focusing on different regions. Demand for private equity has been strong over the last years and this has been reflected in strong appetite for fund-of-funds from pension funds and insurance companies. Many of these institutional investors are looking fund-of-funds that offer specialist access, such as European small and mid-market buyouts, US venture and so on. An important part of the Swiss fund-of-funds sector are listed vehicles, of which there are a handful with a combined market capitalisation of around EUR 2 billion. Unlike the popular perception, listed funds are not focused predominantly on retail investors. A big component of the shareholder base are institutional investors who like to use listed vehicles as part of a private equity portfolio for liquidity purposes and to rapidly increase the net asset value of the private equity exposure in the start-up phase.



Dr. Roberto Paganoni Partner, CEO



LGT Capital Partners Ltd. Schützenstrasse 6 P.O. Box 8808 Pfäffikon [email protected]
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Employment contribution of Private Equity and Venture Capital in Europe Over the past ten years, private equity and venture capital have played an increasingly important role in the European economy. Investments by European private equity and venture capital funds have increased by more than six times from EUR 5.5 billion in 1995 to a record of EUR 36.9 billion in 2004. Correspondingly, the number of companies receiving private equity or venture capital was 5,000 in 1995 and has increased to 7,000 in 2004. In 2004, two thirds of the EUR 36.9 billion invested by European private equity and venture capital players was invested in companies at the buyout stage (EUR 26.6 billion), with the remaining EUR 10.3 billion invested in companies in the venture stage. As companies at the buyout stage are more mature, the average investment size is normally larger. However, more than three quarters of the companies financed (5,557) were in the venture stage, compared to only 1,427 companies that underwent a buyout. Despite the fact that the largest proportion of capital is invested in buyout deals, it is the venture sector that accounts for the majority in terms of number of investments. In parallel to the increase in private equity and venture capital investments the industry’s contribution to employment, growth and innovation in Europe has grown. The industry’s role in rejuvenating and restructuring existing companies, as well as its support in financing high potential and often innovative enterprises has become widely recognised. This has been reflected in several previous studies analysing the economic and social impact of private equity and venture capital at both European and national levels. Against this background, EVCA had commissioned the Center for Entrepreneurial and Financial Studies (CEFS) at the Technische Universität München to undertake a research study on the contribution of the private equity and venture capital sector to European employment. The study aimed to gauge the effects upon overall employment for the whole of Europe, as well as the separate contribution to employment by buyouts and venture capital investments and the growth rates in employment for each stage. In addition, it analyses the qualification of the employees and the research activity in venture capital-financed companies in particular. 48



Yearbook 2007 Key findings of the study Job creation  1 million new jobs created by European private equity and venture capitalfinanced companies between 2000 and 2004.  420,000 new jobs created by buyout financed companies between 2000 and 2004, net of any reduction in headcount in the years following the buyout investment.  630,000 new jobs created by venture-backed companies between 2000 and 2004.  Employment grew by an average rate of 5,4% annually over the period between 2000 and 2004. This is eight times the annual growth rate of total employment in the EU 25 (0.7%) between 2000 and 2004. Estimation of total employment contribution in Europe  Private equity and venture-backed companies employed close to 6 million people in Europe in 2004 – this represents 3% of the 200 million economically active people in Europe.  Buyout-financed companies employ 83% of the total employment in portfolio companies, accounting for close to 5 million jobs.  Venture-backed companies employ 17% of the total employment in portfolio companies, accounting for close to 1 million jobs. Jobs in million 6
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Figure 1: Job creation by private equity and venture capital-financed companies.
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Employment growth in buyout-financed companies  Employment in buyout financed companies grew by an average rate of 2.4% annually over the period between 1997 and 2004. This is nearly four times the annual growth rate of total employment in the EU 25 member states (0.7%) between 2000 and 2004.  67% of those buyout-financed companies surveyed either kept their headcount stable or increased the number of employees overall. 33% of the surveyed companies increased their number of employees by more than 5% on average per year between 1997 and 2004.  Buyout transactions of family businesses show the highest employment growth with an average growth of 7% per year following the investment. Employment growth in venture-backed companies  Employment in venture-backed companies grew by an average rate of 30.5% annually over the period between 1997 and 2004. This is nearly forty times the annual growth rate of total employment in the EU 25 member states (0.7%) between 2000 and 2004.  73% of those venture-backed companies surveyed either kept their headcount stable or increased the number of employees overall. 33% of the surveyed companies increased their number of employees by more than 25% on average per year.  Highest employment growth in biotechnology and health care & medical devices industries – these industries contributed most to employment with an average employment growth rate of over 45% per year.  University spin-offs grow fastest – the highest employment growth rate was by university “spin-offs” (62% on average per year following the venture capital investment) followed by corporate spin-offs and independently founded companies. Research activity of venture-backed companies  Venture-backed companies when surveyed spent on average EUR 3.4 million per year on R&D activities – their average R&D expenditure per employee was EUR 50,500. This is six times more than the average R&D expenditure per employee of the 500 companies of the EU 25 with the highest R&D spending at EUR 8,500.  Every third employee in those venture-backed companies when surveyed works in R&D with 13% of the employees holding a PhD or equivalent degree. Extrapolating these numbers to the 1 million people working in venture-backed 50



Yearbook 2007 companies in Europe in 2004, it can be assumed that 330’000 of those are researchers and around 130,000 hold a PhD or equivalent degree.



Non-R&D employment: 67%  



R&D employment: 33%



26% are researchers and engineers 13% hold a PhD or equivalent degree



One employee can work as researcher and hold a PhD at the same time Figure 2: Average proportion of R&D related jobs in European venture-backed companies.



Employment contribution by company size  Large portfolio companies with more than 1,000 employees contribute 58% or over 3 million jobs to the overall employment by private equity and venturebacked companies in 2004. At the same time, these companies represent only 4% of the total European portfolio companies.  Smaller companies experienced the largest employment growth rate, independent of the investment stage of the company.  Buyout-financed companies with between 1-99 employees experienced the highest employment growth out of those buyout-financed companies surveyed, increasing employment on average by 7% per year between 1997 and 2004.  Venture-backed companies with between 1-20 employees experienced the highest employment growth out of those venture-backed companies surveyed, increasing employment on average by 70% per year between 1997 and 2004. Source: EVCA Research Paper, November 2005.



Raphael Paglia Associate Vice President



LGT Capital Partners Ltd. Schützenstrasse 6 P.O. Box 8808 Pfäffikon [email protected] 51
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Buyout Activity in Switzerland in 2006 2006 was again an interesting and successful year for private equity in Switzerland. Due to the stable interest rate environment at attractively low levels and the healthy conditions of the public stock market institutional investors were both very active on the buy- and on the sell-side. An important development on the regulatory side was the long-awaited amendment of the existing practice of the federal tax authorities in relation to the taxation of capital gains of private individuals selling their participations (so-called indirect partial liquidation). Although the new law came into effect only on 1 January 2007, it had certainly some positive impact on the market in 2006 already, as it can be applied retroactively under certain circumstances. Investment activity In 2006, a total of 16 institutionally-backed buyouts of Swiss-based businesses with an estimated combined transaction value of roughly CHF 3.5 billion were observed.1 This represents a new record both in terms of volume, as measured by the number of transactions, and in aggregate transaction value, and even exceeds the previous peak years 1999 and 2002, the year of the disposal of the former Swissair subsidiaries SR Technics, Gate Gourmet and Swissport to private equity buyers. It appears that private equity has finally established itself as a valid, sometimes even as the preferred alternative to a sale to a trade buyer. This can be seen as the result of the numerous private-equity backed corporate success stories in the past and increased awareness of executives and business owners of the benefits of management-supported buyouts. The two largest transactions in 2006 were the secondary buyout of EurotaxGlass, the leading supplier of automotive business intelligence, by Candover and the acquisition of SR Technics by Mubadala Development Company and other investors from private equity group 3i. Both deals are estimated to be worth well in excess of CHF 500 million. In the mid-market segment, defined as transactions between CHF 50 to 500 million, a total of nine buyouts were observed. This includes the succession solutions at the two well-known and traditional Swiss companies Lista, the leading manufacturer of modular drawer systems, and Benninger Textile Systems, the world market leader for textile machinery in weaving preparation and wet textile finishing. Both transactions were sponsored 1



Only includes transactions with an (estimated or published) value in excess of EUR 5 million involving businesses that are based in Switzerland.
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Yearbook 2007 by Zurich-based private equity house Capvis. Also to be mentioned in the midmarket segment are the secondary buyout of sport apparel manufacturer Odlo Sports by Tower Brook Capital, and the spin-off of Ticketcorner from Kudelski group by Capvis. Among the five smaller institutionally-backed buyouts, with transaction values below CHF 50 million, the acquisition of Leclanché by GermanCapital is worth mentioning, as it represents a true premiere. Leclanché, the battery and energy supply manufacturer, is the first successful public-to-private transaction sponsored by a private equity investor in Switzerland. Institutional buyouts in 2006 by sector Total # of transactions 16



Public-to-private 1



Chemicals & materials 2



Corporate spin-off 4



Other services 2



Consumer related 3



Institutional buyouts in 2006 by type of transaction Total # of transactions 16



Secondary buyout 6



Industrial products & services 9



Family succession 5



Source: Mergermarket, Capvis.



By types of industry, the majority of investments occurred in the industrial products & services segment (nine), followed by investments in consumer related companies (three), service companies (two) and companies active in the chemicals & materials industry (two). Except for the total number of transactions, the industry split is in-line with previous years. Secondary buyouts represented the most important deal source with a total of six transactions; family successions accounted for five and corporate spin-offs for four transactions in 2006. The growing importance of secondary buyouts may be seen as a sign of the increased maturity of the Swiss private equity market and clearly follows the trend observed elsewhere in Europe in recent years. Divestments and IPOs Based on the healthy conditions of the Swiss stock market and due to strong appetite of institutional investors for new listings, the IPO window remained wide open throughout 2006. Several private equity houses took advantage of this 53
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favourable environment. Out of the nine going publics in 2006, not less than six were backed by institutional equity investors, three of which were venture-backed and three by buyout houses. The latter included the largest IPO of the year, Petroplus, a former buyout sponsored by the Carlyle Group, and the IPOs of Burckhardt Compression, backed by Zurmont, and of Meyer Burger Technology, a portfolio company of German private equity house Capiton. The shares of all three companies noted significantly higher at year end than at the time of the initial listing. This may serve as an indication of the sustainability of success of private equity-backed companies. In addition to these successful listings of portfolio companies, the impressive IPO of one of the leading alternative asset managers, Partners Group, came along with strong and favourable media coverage and helped to put private equity once again into the spotlight in Switzerland in 2006. The following table gives an overview of the new listings on the SWX in 2006 and the respective institutional investors, where applicable. Company name Petroplus Partners Group Medisize Burckhardt Compression Newron Pharmaceuticals Santhera Pharmaceuticals BioXell



Market cap at placement (CHFm) 3,961 2,243 435



PE / VCbacked PE -



316



PE



Zurmont



309



VC



3i, HBM BioVentures, Apax and others



281



VC



NGN Capital, 3i and others



VC



MPM Capital, Index Ventures, Life Science Partners



236



Meyer Burger 130 PE Technology New Value 63 Source: KPMG M&A Yearbook 2006, Capvis.



Name of institutional investor Carlyle -



Capiton -



As mentioned before, secondary buyouts continued to be an attractive exit route. In 2006, a total of six secondary buyouts involving Swiss-based companies occurred, including well known names like Uster Technologies acquired by Alpha from Capvis, Odlo Sports by Tower Brook Capital from Partners Group and Orior Foods acquired by Capvis from Pargesa.
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Yearbook 2007 Market environment The trend towards public takeover bids, which started in 2004 with the attempt of CVC to acquire Forbo, continued in 2006 and became increasingly hostile. The Austrian investment group Victory emerged victorious from the battle around Saurer, while CVC together with an industrial partner were unsuccessful in their unfriendly attempt to take over SIG. One could argue that the time for a large public-to-private sponsored by a “pure” buyout group has not come yet in Switzerland, but this status quo is widely believed to change in the near future. The most significant development in the legal and regulatory environment for buyouts in Switzerland was certainly the amendment of the existing tax practice with regards to the potential taxation of capital gains for private individuals selling their participations. Since the notorious federal court decision in June 2004, the restrictive interpretation of the indirect partial liquidation practice made succession solutions at family-owned SMEs in Switzerland increasingly difficult and has since come under heavy criticism from entrepreneurs, politicians and investors alike. With the decision of the Swiss Parliament on the amendment of corporate taxation in relation with the sale of participations in June 2006, the issue was mostly resolved. Even though the details on the implementation of the new law are not finalized yet (Kreisschreiben Nr. 14 still pending), one can say that the change will facilitate succession solutions in Switzerland and most likely have a positive impact on the overall buyout activity in the years to come.



Dr. Alexander Krebs Partner and Chairman



Capvis Equity Partners AG Talacker 42 8023 Zurich [email protected]



Michael Bauer Investment Director



Capvis Equity Partners AG Talacker 42 8023 Zurich [email protected]
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LPX Indices – Listed Private Equity as an asset class 1. Introduction There is an increasing literature on the risk and return characteristics of private equity investments but all have the same downsides: there is a need to rely on assumptions due to the lack of reliable data on the performance of private equity companies. As a result, risk and return figures for this asset class require complex mathematical models. LPX uses a different approach: LPX focuses on publicly traded market data. Only the data of listed private equity (LPE) companies is used to calculate the risk and return characteristics underlying this asset class. Surprisingly there are more than 200 private equity companies world wide listed on a stock market. With this data LPX is able to construct stock indices that consist only of listed private equity companies. The results show that listed private equity outperformed all major stock market indices such as the MSCI world or the Nasdaq Composite. Furthermore the LPX indices can also be used as the basis for all sort of financial products like investment funds, certificates, options and exchange traded funds. 2. Characteristics of the Listed Private Equity market LPE has experienced an impressive evolution over the last years. More than 250 companies are listed on stock exchanges worldwide and there was a boom of listings at the end of the 90ties (Figure 1). The total market capitalization of LPE increased from EUR 9 billion in 1993 to EUR 83 billion in 2006 (Figure 2). 45 40 35 30 25 20 15 10 5 0 1993 1994 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 Figure 1: Number of listings
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Figure 2: Market capitalization of total Listed Private Equity (in EUR bn)



Though LPE is a striking asset class not much attention has been paid to it. Some companies have been analyzed by academics in the 80ies. But the majority of listed private equity companies are not covered at all. Cazenove covers the largest European LPE companies. UBS and Dresdner analyse some of the British LPE companies. However, no research house has been covering the asset class as a whole. 2.1. Swiss LPE companies In Switzerland there are several Listed Private Equity companies and relative to the total market capitalization of traded stocks the Swiss market has a disproportionately high share of LPE companies. Company Absolute Private Equity AG AIG Private Equity AG Castle Private Equity AG New Value AG New Venturetec AG Private Equity Holding AG shaPE Capital AG



Style Balanced Buyout Balanced Venture Venture Venture Balanced



Market cap. (in CHF m) 1,315 681 670 58 145 234 238



Investment focus Global Global Global Switzerland North America Global Global



Figure 3: Swiss LPE companies as of May 25, 2007
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2.2. Are the LPX® Indices a representative benchmark for Private Equity?1 This section presents the main results from a study that compares the performance of listed and traditional (unlisted) private equity. This analysis provides a first and brief investigation of the relative performance of a sample of unlisted Private Equity funds to the performance of an index calculated from LPE companies. Performance is measured, following a cash flow based approach, in order to avoid having to rely on subjective Net Asset Value estimations.



PME =



Σ Σ



PV (CFin 1)



Cash-flows of unlisted PE funds discounted by the LPX50



PV (CFin 2)



in-flows



in



PV (CF n) PV (CFout 1) PV (CFout 2)



out-flows



PV (CFout n)



PME > 1 : LPE has a worse performance than unlisted PE PME < 1 : LPE has a better performance than unlisted PE Figure 4: Methodology: Public Market Equivalent (PME)



The Public Market Equivalent (PME) approach takes the de facto timing of all cash inflows and outflows into account, which is one of the key advantages of the model. The PME is calculated as the sum of all discounted cash outflows over the sum of the discounted inflows, where the total return to the index to which the investment is compared is used as the discount rate. This assumes that intermediate cash flows are reinvested in the public benchmark. Intuitively, the PME approach can be seen as buying ‘shares’ of a public market index when capital is called by a private equity fund and selling ‘shares’ when distributions are made. The PME shows, in terms of present value, the amount of money that is necessary to invest in the public benchmark for every dollar invested in the private equity fund, in order to yield equivalent cash flows as they are generated by the fund. Thus, the PME is a sensible and useful measure for LPs as it reflects the return to unlisted private equity funds relative to a public market alternative. If the PME exceeds one, the private equity investment outperformed the public market alternative. Analogously, a PME less than one reveals underperformance. 1



Huss/Zimmermann, 2005: Performance Characteristics of Unlisted Private Equity; An empirical Comparison of Listed and Unlisted Private Equity Vehicles, Working Paper, University of Basel.
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Yearbook 2007 All Funds



Buyout



Venture



Last Quartile



0.5



0.5



0.57



Median



0.8



0.8



0.82



Average Equal Weighted



1.0



0.9



1.11



Average Value Weighted



0.9



0.9



0.96



Top Quartile



1.2



1.1



1.41



PME of 0.83: 0.83 USD have to be invested in the index to generate the same cash-flows and terminal value as generated when investing 1 USD in a „traditional“ PE fund. Figure 5: PME: Results



3. LPX as a provider of Listed Private Equity Indices LPX, founded at the beginning of the year 2004 aims to establish several indices as the new benchmarks in the private equity industry. Professor Dr. Heinz Zimmermann – as a co-founder of LPX – advises the team from an academic perspective. The first index (LPX50) was published in July 2004. LPX divides their database in different subsegments by regional, business and liquidity characteristics. This makes it possible to offer specific indices for each of these segments. In the following you find a short description of the index methodology and some of the LPX indices. Further information can be found on www.lpx.ch. 3.1. Index methodology LPX applies various liquidity criteria, in order to ensure that the LPX® index family is tradable and investable. LPX® consistently bases its index construction and maintenance methodology in accordance with the highest industry standards. In order to do so, and, further, to audit the index calculation process LPX established an index committee. The committee consists of well-known institutions and industry experts. 3.2. LPX Index family 3.2.1. Global Indices LPX50 The LPX50 consists of the 50 most capitalized and actively traded private equity companies worldwide. The selection process is based on liquidity criteria (Figure 6). Based on these criteria LPX gets a sample of liquid listed PE companies and constructed an index out of the 50 most capitalized companies. 59
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Criteria:



LPX base universe



  



Quoted on a stock exchange Min. 50% of all assets classified as PE investments Exit strategy pursued



Liquidity criteria:



LPX Index



Minimum average trade continuity



80%*



Maximum average Bid-Ask Spread



4%*



Minimum average market capitalization Minimum average trade volume relative to market cap



EUR 80m* 0.08%* *LPX50



Figure 6: Index methodology
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Figure 7: LPX50 TR vs. MSCI TR and Nasdaq TR



60



MSCI World [TR]



NASDAQ [TR]



Yearbook 2007 LPX Composite The LPX Composite is a broad global LPE index whose number of constituents is not limited. The LPX Composite thus describes the development of the whole liquid LPE universe covered by LPX that fulfils pre-defined liquidity criteria. LPX Major Market The LPX Major Market® represents the most actively traded LPE companies. The LPX Major Market® started on 15 June 2005 and continued LPX® HL. Currently the index consists of 25 LPE companies. 3.2.2. Regional and Style Indices LPX Europe The LPX® Europe represents the 25 most actively traded LPE companies that are listed on a European exchange. LPX America The LPX® America represents the most actively traded LPE companies that are listed on an exchange in North America. Currently the index consists of 14 LPE companies. LPX Buyout The LPX® Buyout represents the most actively traded LPE companies whose business model consists mainly in the appropriation of buyout or mezzanine capital or in the investment in such funds. Currently the index consists of 18 LPE companies. LPX Venture The LPX® Venture represents the 15 most actively traded LPE companies whose business model consists mainly in the appropriation of venture capital or in the investment in venture capital funds. LPX Indirect The LPX® Indirect represents the largest liquid LPE companies that invest at least 50% of their assets in Private Equity funds. Currently the index consists of 15 LPE companies.
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Figure 8: LPX50 TR vs. LPX Venture TR and LPX Buyout TR



Risk & Return Reference date



Return*



31.12.1969



7.70%



17.51%



0.28



05.02.1971



11.03%



28.15%



0.29



FTSE All Share TR



31.12.1964



9.92%



14.49%



0.49



SMI



30.04.1993



11.31%



15.44%



0.55



LPX 50



31.12.1993



13.39%



21.22%



0.50



LPX Major Market



31.12.1997



16.37%



23.32%



0.58



LPX Buyout



31.12.1993



17.51%



14.51%



1.01



LPX Europe



31.12.1993



15.21%



16.43%



0.75



LPX Venture



31.12.1993



10.34%



28.61%



0.26



LPX America



31.12.1997



11.50%



26.49%



0.33



LPX Composite



31.12.2001



10.41%



16.79%



0.45
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*annualized geometric mean return **annualized standard deviation based on monthly log-returns ***Proxy for risk free rate is the Euro Overnight Index (EONIA)



Figure 9: Risk and Return characteristics of LPX index family
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Yearbook 2007 3.3. Usage of LPX Indices LPX indices as underlying for financial products A number of investment banks and fund managers are using the LPX indices as basis for various financial products. This includes investment funds, certificates, options and Exchange Traded Funds (ETF). Figure 7 gives an overview of the various financial products that are available for public distribution. Index LPX50 LPX50 LPX50



Type of product Investment fund ETF Investment fund



LPX Major Market



Certificates



LPX Buyout LPX Composite



Certificates Investment fund



Product partner Swisscanto Societe Generale Kepler Fonds ABN Amro Merrill Lynch UBS AG Deutsche Bank



Figure 10: Financial products based on the LPX indices



LPX indices as valuable information for the financial sector The LPX indices are currently being used by an increasing number of financial intermediaries:  Listed Private Equity companies  Analysts  Central Banks  Asset managers/Private banks  Pension funds  Macro researchers  Active Managers  Auditors



Hans Christophers Managing Director



LPX GmbH Haus zum Maulbeerbaum Bäumleingasse 10 4051 Basel [email protected]



Michèl Degosciu Managing Director



LPX GmbH Haus zum Maulbeerbaum Bäumleingasse 10 4051 Basel [email protected] 63
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Wertbeständigkeit immaterieller Güter, insbesondere von Patenten, im Bereich von Private Equity, M&A und Unternehmensnachfolge Bei M&A-Transaktionen ist man es gewohnt, im Zuge einer Due Diligence auch die immateriellen Güter zu erfassen. Zu den immateriellen Gütern gehören vornehmlich Immaterialgüterrechte wie Patente, Marken, Designs und Urheberrechte. Vom Gesetz nicht anerkannte weitere immaterielle Werte wie Kundenstämme, Know-how, Mitarbeiterkapital u.dgl. können mangels rechtlicher Eigenständigkeit regelmässig nur am Rande (wenn überhaupt) erfasst werden. Herkömmlicherweise beschränkt sich die Due Diligence von immateriellen Gütern auf eine buchhalterische Erfassungsweise in dem Sinne, dass deren Vollständigkeit dokumentiert wird. Soll die Due Diligence aber gleichzeitig auch ein Spiegel des Wertes einer Firma sein, so muss korrekterweise auch eine sachliche und rechtliche Beurteilung dieser immateriellen Güter erfolgen. Insbesondere jüngere, innovative Firmen oder ältere bestehende Firmen mit bedeutenden Entwicklungen besitzen oft werthaltige Patente, Designs und Trademarks. Spezialisierte Unternehmen sind in der Lage, derartige immateriellen Güter auf ihre Wertbeständigkeit zu überprüfen. Entgegen einem verbreiteten Missverständnis werden hierbei – zumindest vorerst – keine Zahlen ermittelt, sondern das Hauptaugenmerk liegt bei der Feststellung, ob die Schutzrechte rechtsbeständig sind und welchen Schutzumfang sie aufweisen. Von Unternehmern und involvierten finanziellen Beratern wird oft übersehen, dass erteilte Patente und andere Schutzrechte grundsätzlich jederzeit mit einer Nichtigkeitsklage vor Gericht angegriffen werden können, etwa, weil der angreifende Konkurrent Dokumente vorlegen kann, welche die bei der Patenterteilung angenommene Neuheit und Erfindungshöhe widerlegen. Gelingt dieser Nachweis nicht vollständig, ist es zumindest möglich, dass der Schutzumfang des Patents richterlich reduziert wird. In einem solchen Fall liegt kein normales, sondern nurmehr ein schwaches Patent vor. Statt eines klageweisen Vorgehens können auch unabhängige Gutachten Rechtsbeständigkeit und Schutzumfang eines Patents in Frage stellen. Erst jetzt, das heisst bei Klarheit über den rechtlichen Wert des Patents und bei Vorliegen eines vernünftigen Umsatz- und Prognosezahlenwerks, kann versucht werden, einen objektiven finanziellen Wert für die vorhandenen immateriellen Güter zu ermitteln. Ein Patent ist also nicht einfach ein Patent: Es kann stark oder schwach (und auch "normal") sein! Es ist das Ziel jedes Unternehmens, über eine starke Patent64



Yearbook 2007 palette zu verfügen. Wie weniger bekannt ist, können indessen auch auch schwache Patente hohe Wirkung entfalten und entsprechend einen grossen Wert aufweisen, wie das mittlerweilen berühmte BlackBerry-Beispiel (siehe Kasten) zeigt. Die kanadische Firma Research In Motion Ltd., die Herstellerin der bekannten BlackBerry-Systeme, wurde 2002 von einer Firma namens NTP wegen mehrfacher Patentverletzung vor einem US-Bundesgericht verklagt, und in erster Instanz wegen willentlicher Patentverletzung verurteilt. Obwohl es Research In Motion unter anderem gelang, drei der angreifenden Patente in einem Verfahren vor dem US-Patentamt zu vernichten, drohte zeitweise sogar die gerichtlich verfügte Abschaltung des BlackBerry-Netzes, mit den entsprechenden Konsequenzen für den Umsatz und den mühsam aufgebauten guten Ruf der BlackBerry-Produkte. Zu Beginn 2006 wurde der Konflikt schliesslich durch eine Zahlung von USD 612m an NTP aussergerichtlich beigelegt. In spezialisierten Kreisen spricht in diesem Zusammenhang von Patent Trolls (Troll = Gnom) und versteht darunter spezialisierte Unternehmen, welche eine erfolgreiche Firma ins Visier nehmen und ältere – häufig nicht mehr gebrauchte und vielfach schwache – Patente aufspüren und aufkaufen, mit denen die erfolgreiche Firma in Bedrängnis gebracht werden kann. Derartige Überlegungen spielen naturgemäss nicht nur im Rahmen von M&A und Due Diligence eine bedeutsame Rolle, sondern auch bei Private Equity und Nachfolgeregelungen. Darauf soll abschliessend noch kurz anhand von zwei Beispielen eingegangen werden. Soll bei einer Firma eine Nachfolgeregelung gefunden werden, so ist nicht nur von Bedeutung, ob Patente vorhanden sind, sondern auch, ob diese Schutzrechte noch eine genügende Laufzeit besitzen. Ein Patent, so bedeutend es auch für das Unternehmen sein mag, ist für einen Nachfolger kaum reizvoll, wenn dieses bereits zwei Jahre nach der Übernahme abläuft. In einem solchen Falle besitzt das Schutzrecht kaum mehr als 10% des maximalen Wertes bei voller Laufzeit von 20 Jahren. In einem Businessplan einer jungen Firma wurde ein Energiespeicherelement, welches die Hauptentwicklung der Firma darstellt, als wesentlicher Aktivposten aufgeführt. Die federführende Bank liess die immaterialgüterrechtlichen Aspekte im Rahmen eines unabhängigen Gutachtens überprüfen. Die der Bank einge65
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reichten Unterlagen waren zuvor bereits von den Patentanwälten des Kunden beurteilt worden. Aufgrund des amtlichen Rechercheberichts konnte dem Energiespeicherelement ein hoher Wert beigemessen werden. Die unabhängige Beurteilung kam indessen zu einem anderen Schluss. Das von der Bank beauftrage spezialisierte Unternehmen analysierte den amtlichen Recherchenbericht und befand diesen als ungenügend. Eine eigene, auf verschieden Datenbanken durchgeführte Recherche führte dann auch zu einem vernichtenden Resultat. Im Ergebnis musste aufgrund der immaterialgüterrechtlichen Überprüfung die gesamte Bewertung der Firma neu erfolgen, da sich das Risiko als wesentlich höher erwies als dies ursprünglich angenommen wurde.
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Yearbook 2007 Reporting Corporate Finance Global M&A activity in 2006 Both the value and the volume (number of deals) of mergers & acquisitions (M&A) transactions have reached an all time high in 2006. According to Deal Logic total global deal value has jumped by approximately 30% in 2006 to hit an all time record of USD 3.7 trillion. There were 157 worldwide hostile acquisitions, with a cumulative value of USD 498 billion, up 87% from 2005. The United States has been the most targeted country, accounting for approximately 40% of the global M&A activity. Deal volume in the United States rose approximately 24% compared to the previous year. Deal value in Europa was about USD 1.4 trillion. The number of recorded deals was similar to previous years (24’600 recorded deals in 2006 compared to 24’200 in 2005) however, deal value in 2006 surpassed the deal value of 2005 by 31%. Consequently, the average deal value became substantially larger in 2006. The Industrial Manufacturing sector dominated the total number of European M&A deals in 2006, followed by Media, IT and Finance & Insurance. In terms of deal value the top three sectors were Finance & Insurance, followed by Industrial Manufacturing and Real Estate. Geographically, the United Kingdom was the most targeted European country for acquisitions, accounting for USD 498 billion of cross-border and domestic transactions. The most important factor which influenced the M&A activity was the return of many strategic buyers. Cash surpluses and cheap debt were the second and third most important factors. Unlike the heydays of 1999 and 2000 when technology companies were king and irrational exuberance of the stock market resulted in poorly thought out deals, the M&A market is currently more solid as many transactions have strategic reasons and are seen in a more pragmatic way. The Swiss M&A Market Also the Swiss M&A market has seen a substantial increase in transaction volume and value in 2006 as compared to 2005. The value increase of M&A activity was mainly due to major strategic transactions executed by big companies such as
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Adecco, Nestlé, Phonak, Givaudan etc. Some of the major strategic transactions where Swiss companies have been involved were:       



Sale of Serono International S.A. to Merck KGaA Sale of Winterthur Insurance to AXA SA Acquisition of Falconbridge by Xstrata Acquisition of Dreyer’s Grand Ice Cream by Nestlé Sale of Novartis Medical Nutrition Business to Nestlé Acquisition of Vodafone’s 25% stake in Swisscom Mobile by Swisscom Acquisition of GN ReSound A/S by Phonak Holding AG



The number of transactions was spread across all major sectors. The break down of the number of deals into sectors is shown in following graph: Num ber of deals per sector 2006
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Source: KPMG M&A Yearbook 2006



The industrial sector accounted for the biggest number of deals, followed by the IT/Media sector and consumer goods. A break down of the target countries of Swiss acquirers shows that 31% of the targets were located in Switzerland itself and 39% in Western Europe. North America accounted for 18%. Of foreign acquirers 64% were located in Western Europe and 21% in North America. It can be expected that the number of acquirers from Asia will grow in the future as Asian companies are more and more looking to buy Western technologies and products and to get better access to European markets.
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Yearbook 2007 Targets of Sw iss acquirers by region
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About 15 management buy outs (‘MBOs’) were reported in Switzerland in 2006. The most prominent ones where following:     



Orior Food SA, majority financed by Capvis Lista Betriebs- und Lagereinrichtungen, majority financed by Capvis Buss AG, majority financed by Fabrel Lotos Uster Technologies, secondary buy out, majority financed by Alpha Odlo International AG, secondary buy out, majority financed by Tower Brooks Capital Partners



Global Initial Public Offerings (IPO) activity during 2006 Global IPO activity increased to a new high in 2006. Over USD 250 billion was raised during the year in over 1,600 initial public offerings. The IPO market was driven by large transactions in Asia. 2006 saw the largest IPO ever with the listing of the Industrial and Commercial Bank of China (ICBC) on the Hong Kong and Shanghai exchanges, raising almost USD 22 billion. In second and third place came the IPOs for Bank of China Ltd and Rosneft with each raising more than USD 10 billion, beating last year’s most significant IPO for China Construction Bank (USD 9.2 billion). Four out of the top 10, and six out of the top 20, deals were from four countries – China, India, Russia, and Kazakhstan. The highest number of deals globally were seen in industries such as technology, materials, financial services and consumer products and services. Energy and power as well as financial services dominated the top 20 IPOs by capital raised. 2006 was an IPO year for emerging markets. It appears that this trend is likely to continue during 2007.
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IPO activity in Switzerland during 2006 The IPO activity on the Swiss Exchange (SWX) was not as buoyant as in the rest of the world. Nine companies listed their shares on the SWX in 2006 raising a total of CHF 3.6 billion. In the year prior, eleven companies went public on the SWX raising CHF 3.625 billion. Petroplus, a refiner and wholesaler of petroleum products, was Switzerland’s largest IPO for the year, raising CHF 2.52 billion. Two Italian biotechnology companies, Bioxell and Newron Pharmaceuticals listed their shares on the SWX highlighting the exchanges’ strength in the life sciences area, also for foreign issuers. The life sciences sector saw the largest number of listings with four companies opening itself to the public. Partners Group, an alternative asset manager was the second largest public offering in 2006 raising CHF 504 million. It should be pointed out that the IPO volume would have been substantially higher if not for some large last minute trade sales. Credit Suisse was well advanced with its IPO plans for Winterthur Insurance, which was finally sold to AXA, a French insurance group. Similarly, SR Technics, majority owned by 3i was sold to a Dubai-based consortium foregoing an SWX listing. Outlook for 2007 It can be expected that, barring adverse market conditions, the number of IPOs in Switzerland in 2007 will reach at least the level of 2006. The majority of likely IPOs are mid- to small-cap in size.
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Yearbook 2007 Equity – debt – mezzanine: Cross-border financing into Switzerland Crossing the border is an adventure entailing unexpected chances and risks. If properly structured, investments in various countries may look similar and have similar effects. However, the path leading to a financing investor's (Finance Party) goals varies from country to country. Therefore, cross-border transactions require flexibility on the part of the Finance Party: well-understood concepts from its home-jurisdiction may have to be abandoned and other ways need to be trusted. An insight into the parameters of the corporate and regulatory framework and the tax consequences not only helps avoiding country-specific traps, but also allows to profit from advantages of a country's corporate, tax or regulatory environment. In this article, we look at some of the implications of financing Swiss companies from the angle of a non-Swiss Finance Party. 1. Equity investments 1.1. Corporation vs. LLC Currently, in contrast to Germany and other continental European countries, the corporation rather than the LLC is the prevailing corporate form also for private companies, as the corporation is more flexible. For example, its shareholders are not publicly registered and shares may be transferred without notarisation. Swiss corporate law implements the one-tier system with a board of directors rather than the supervisory board system. However, a majority of the directors need to be citizens of the EU/EEA or Switzerland, with Swiss residence. A new Act (expected to become effective in 2008), will abolish this requirement. This Act will also cure the shortcomings of the Swiss LLC, which will become an interesting alternative designed to accommodate the needs of closely held companies: Almost all rights and obligations typical for private investments, such as corporate governance, liquidation and veto rights may be hard-wired in its articles of association. 1.2. Limited partnership vs. SICAV On January 2007, the Act on Collective Capital Investments (ACI) has entered into force, which (for the first time in Switzerland) allows Limited Partnerships for collective Investments (LPI) to have a corporation as their general partner. Therewith comes the flexibility of a partnership, although LPIs are supervised by the Federal Banking Commission (FBC). The same Act introduces the SICAV, a corporation with variable capital as an alternative to the conventional openend funds. 71



SECA



Swiss Private Equity & Corporate Finance Association



1.3. Shares and dividends Shares in a corporation may be issued as registered shares or bearer shares, with or without voting rights. Also, share classes may have different nominal value and, correspondingly, different voting power. Preference shares may entail preferred dividend and liquidation rights. However, such rights need to be balanced by a shareholders’ agreement in order to also include non-technical “liquidation” events such as a sale of shares or an IPO. While a corporation is entitled to repurchase up to 10% of its own shares (if it has sufficient free reserves), redemption rights or conversion rights usually may not be hard-wired in the articles of incorporation. While there are no restrictions on payments of dividends or liquidation proceeds into foreign countries (except for embargos), interest payments on equity are not allowed. 1.4. Transfer restrictions and regulation Non-Swiss Finance Parties are, as a rule, not limited in equity investments in Switzerland, unless a company should have adopted transfer restrictions precluding non-Swiss parties from purchasing shares (in particular, companies owning considerable real estate, see below). As a rule of thumb, if one-third of a company’s assets consists of Swiss real estate not used for business purposes, and in certain other cases, non-Swiss parties may be barred from investing in such a company. Regulated industries often know special requirements applicable in connection with foreign investments. For example, if a non-Swiss Finance Party acquires control over a Swiss bank, an additional permit is necessary. Such permit may, inter alia, be refused for lack of reciprocity. Investments in Swiss companies listed on a Swiss stock exchange that pass any of the 5%, 10%, 20%, 33⅓ %, 50 % or 66⅔ % voting rights thresholds, need to be reported and published. In addition, subject to an opting out or opting up to 49% by a company, if an investor or group holds more than 33⅓ % of the voting rights, it must launch a mandatory public offer for all listed shares. The new ACI (and FBC supervision) will regulate most forms of collective investments (i.e. funds), subject to certain exemptions, e.g. in case of listed investment corporations, or with respect to foreign funds that are not publicly marketed in or from Switzerland. Shares in the new LPI as well as shares in a SICAV reserved to qualified investors may only be transferred to qualified investors.
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Yearbook 2007 1.5. Taxation Equity issuance. Issuance stamp taxes are levied on equity issuances by Swiss corporations and LLCs at a rate of 1% on amounts exceeding the first CHF 1 million of equity capital. The tax is payable by the company based on the amount of paid-in capital, incl. premium. The tax is not levied in case of corporate reorganisations, like mergers, spin-offs and transformations if certain conditions are met. Holding and liquidating equity instruments. A non-Swiss tax resident Finance Party does not become a Swiss tax resident for the mere holding of Swiss equity instruments. Dividends and liquidation proceeds (other than the repayment of par value) paid by a Swiss corporation or LLC to a holder of equity instruments are subject to a 35% withholding tax. However, double taxation treaties (with about 70 countries) and the agreement between Switzerland and the European Union on savings tax allow for (full or partial) reduction or credit of the withholding tax. A Swiss company may not deduct dividends paid from its taxable income. If a non-Swiss Finance Party makes use of a Swiss investment vehicle, such vehicle may profit from holding status or participation exemptions on dividends received. Sale of equity instruments. A gain realised on the sale of equity instruments by a non-Swiss Finance Party is not subject to Swiss income tax. If a non-Swiss Finance Party holds its participation through a Swiss holding company, the capital gain realised by such holding company may be exempt from income tax. The transfer of Swiss equity instruments is subject to securities transfer tax of up to 0.15% of the consideration if a Swiss securities dealer (e.g. Swiss banks; Swiss companies holding securities in excess of CHF10 million) is a party to the transaction or acts as an intermediary. 2. Debt and mezzanine financing 2.1. Debt instruments Debt instruments are little regulated and the parties are free to contractually agree their terms. However, interest rates of more than 18% may not be valid. While the public offering (or listing) of bonds by Swiss companies requires a prospectus, the private placement of notes and loans is not regulated. Shareholders who extend loans to Swiss companies may risk equitable subordination of such loans if a third party would not have given a loan under the same circumstances (e.g. gross undercapitalisation or insolvency of the debtor company). 73
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2.2. Mezzanine instruments Given that redemption rights and interest payments relating to equity investments are restricted (see above), mezzanine investments are always structured on the basis of debt instruments and do not take the form of preference shares. The main elements used in mezzanine structures are subordination and the combination with equity instruments. Subordination may be agreed in relation to a particular senior loan only or in relation to all (unsubordinated) claims of other creditors. In the latter case, the mezzanine debt is senior to holders of equity only and qualifies as equity for purposes of bankruptcy and receivership and the claims are suspended as long as the debtor company does not have sufficient assets. Mezzanine instruments may be convertible into equity or be linked with equity kickers in the form of warrants. Such rights are usually issued based on so-called conditional capital: i.e. the share issuance upon conversion/exercise is preapproved by the shareholders under the conditions set forth in the articles of incorporation. 2.3. Security Under Swiss law, debt instruments may be secured by guarantees, sureties, by security assignments as well as pledges over shares (certificated or not), intellectual property rights and (including future) claims, and by pledges over movable property and real estate (mortgages). Floating charges, i.e. pledges over movable assets, which remain in the debtor’s use and possession, are not possible in Switzerland. Movable property may only be pledged by way of actual transfer of possession to the creditor or security agent to the exclusion of the debtor. Upstream financial security is restricted. For example, if a Swiss company should provide guarantees or loans in favour of the Finance Party, the transaction must (also) be in the Swiss company’s interest and corporate purpose and the assistance may be limited to freely distributable reserves of the Swiss company. In addition, shareholder approval and other procedural requirements may apply. Enforcement against a Swiss debtor is governed by Swiss law and entails Swiss enforcement agencies, unless the creditor has reserved the right of private enforcement sales of the pledged assets.
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Yearbook 2007 2.4. Regulation Commercial lenders may fall under Swiss banking law. However, Swiss banking law is based on the principle of territoriality, i.e. the rendering of strictly crossborder lending services is not regulated and not subject to licensing and supervision by the Swiss Federal Banking Commission. Usually, lending services are deemed cross-border if the lender (i) does not maintain, in Switzerland, manpower; (ii) does not establish a physical infrastructure in Switzerland; (iii) does not maintain an organisation or management in Switzerland; and (iv) is not in possession of a licence as a remote member of the SWX Swiss Exchange. This does not preclude occasional visits and negotiations in Switzerland. Debt financing of real estate companies may be restricted just like equity investments in such companies (see above). 2.5. Taxation Broadly speaking, Swiss tax law does not distinguish between debt and mezzanine instruments. However, a mezzanine instrument may be treated as equity instrument for tax purposes, based on the concept of tax avoidance. Furthermore, upon exercise of an option or conversion right, the tax consequences set forth above for equity investments apply. Issuance. Issuance stamp tax is levied on debt issues of Swiss companies, irrespective of the lender’s residence. For instruments with a term above one year (capital market instruments), the tax rate is either 0.12% for instruments with identical terms (bonds, notes etc.) or 0.06% for instruments with similar, but not identical terms. In both cases the rate is multiplied with the number of full or fractional years. For money market instruments (up to one year), the tax is 0.06% for a full year. Holding debt/mezzanine instruments. A non-Swiss Finance Party does not become Swiss tax resident for the mere holding of Swiss debt instruments. Also, interest is normally not subject to Swiss withholding tax, unless the debt is secured by Swiss real estate. However, if a company issues more than 10 debt instruments at identical terms (“10 Creditor Rule”) or more than 20 instruments to non-banks at similar, but not identical terms (“20 Creditor Rule”), interest is subject to a 35% withholding tax. The recovery of the withholding tax follows the rules described above for equity instruments (double taxation treaties). For income tax purposes, interest payments are deductible from the Swiss company’s income. However, interest payments to related parties exceeding certain limits may not be deductible. 75
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If a Finance Party makes use of a Swiss investment vehicle, which is eligible for the holding status, any income, including interest income, will be taxed at a reduced rate of less than 8%. Sale of debt/mezzanine instruments. A gain realised on the sale of debt instruments by persons not tax resident in Switzerland is not subject to Swiss income tax. The transfer of capital market instruments may be subject to the securities transfer tax as described above for equity instruments. Money market instruments are exempt.
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Yearbook 2007 Dual track and competitive IPOs Introduction The reasons for doing an initial public offering (IPO) are manifold. Companies go public to fund future growth, to promote public awareness and brand recognition, to facilitate employee retention, to turn shares into acquisition currency, but also, quite simply, to provide existing shareholders with an exit opportunity. In IPOs with exit, two points are of particular importance to the selling shareholders: Deal certainty and best price. Dual track transactions seek to meet these concerns. By running an IPO and a trade sale auction process (more or less) in parallel, selling shareholders become less susceptible to capital market disruptions (which may delay or stop an IPO) or insufficient interest from potential trade sale buyers; at the same time, the investment banks managing the IPO process (but also potential trade sale buyers) are additionally incentivised in terms of valuation and offering terms. For these and other reasons dual track procedures have become increasingly popular in Switzerland and abroad, especially where private equity firms are involved as selling shareholders. By contrast, the term competitive IPO does not allude to competition between different exit tracks; rather, the IPO candidate and its shareholders seek to wrest some control of the IPO process from investment banks and maximise value by way of creating competition amongst (potential) IPO syndicate members. In a competitive IPO, unlike traditional IPOs, not all banks are appointed to the syndicate at the beginning of the process. Instead appointments and fees are finalised later on in the transaction in a process designed to encourage competition between potential syndicate members and, inter alia, mitigate the risk of underpricing. Competitive IPO processes are thus not necessarily limited to IPOs with exit. This article discusses some of the challenges and opportunities of dual track processes and competitive IPOs. While written from a lawyer's perspective, the focus is laid on the more practical rather than purely legal aspects. Because IPO candidates typically will not disclose the existence of a dual track or competitive IPO process, unless in the public domain I will abstain from quoting specific Swiss cases.
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1. Dual Track – Challenges and Opportunities In a dual track process, divesting shareholders put their bet on two horses, the potential IPO and the trade sale, whereby the winner will often only be known at a relatively late stage. Until then, the company and its management will face considerable challenges:  The preparation for IPO will exhaust significant resources at all levels of management. Numerous offering documents (management and analyst presentations, pilot fishing documentation, offering and listing prospectus, etc.) require management's attention and input, both written and during tedious drafting sessions; a comprehensive data room has to be set up; historical and up-to-date financial information have to be prepared for inclusion in the offering documents; corporate organisation and governance must be brought to the standard of listed companies; numerous agreements with banks, auditors, advisors etc. have to be negotiated and executed; management needs to participate in pre-marketing efforts and intense road show meetings; etc.  Running a trade sale auction is not less demanding. Potential buyers expect a comprehensive data room and access to management for due diligence; also, the target company will often conduct own pre-deal due diligence and make available extensive reports to potential buyers. Likewise, potential trade buyers will scrutinise the business plans prepared by target's management. Further, "stapled finance" (i.e. an acquisition finance package prepared in advance by seller's adviser for potential buyers) is quite common. Finally, once negotiations of the purchase agreement (SPA) have started, these may be conducted in parallel with different bidders.  Last, but not least, management will be expected to successfully continue running the company in the same manner as before. The synergies of the IPO and trade sale track, unfortunately, are limited and mainly relate to due diligence, preparation of the equity story and certain information documents. Further challenges arise because IPOs follow a relatively standardised and fixed timetable whereas trade sales, whether or not conducted in form of an auction, typically are subject to deal specific dynamics. Reconciling these differences is not easy. For example, in the trade sale process, bidders will at a relatively early stage submit indicative offers which may quickly be followed by binding offers. If the offer is good selling shareholders will press for rapid signing of the SPA. By contrast, in the IPO the offer price will depend on market conditions and investor 78



Yearbook 2007 demand prevailing on the pricing date, i.e. only after completion of the listing process, roadshow and bookbuilding, which is possibly several weeks or months ahead. Thus, by its very nature the IPO process will almost inevitably lag behind the trade sale process, and once an attractive offer for a trade sale is on the table, keeping management and others focussed on, and motivated for, the IPO becomes difficult. From the exiting shareholders' perspective, trade sales have two natural advantages if compared to an IPO exit. First, (strategic) trade buyers may pay a premium for potential synergies which cannot be achieved in an IPO. Second, trade sales permit a 100% exit which is unusual for IPOs; indeed, in an IPO major shareholders typically will be required to accept a lock-up for a certain minimum period. Thus, unless selling shareholders wish to speculate on future share performance they will normally prefer a full exit by means of a trade sale – sometimes even if the trade sale price is potentially lower than the IPO price. A publicly known example for this is the 2005 Cablecom IPO which was aborted after official launch and publication of the IPO prospectus due to a last minute trade sale bid by US company Liberty for approx. CHF 2.8 billion – nota bene a price which was at the lower end of the announced IPO offer price range. Unsurprisingly, trade sales therefore tend to succeed over IPOs in dual track transactions. Are dual track transactions hence just a means to maximise the purchase price in a trade sale? In my view, no. First, the IPO track provides exiting investors with a valuable fall back position in case that a trade sale does not materialise (on satisfactory terms). Second, not all IPO candidates are equally suited for a successful trade sale and whether or not this is the case will rarely be known at the start of the exit process. Third, while price matters, responsible selling shareholders will, not least for reputational reasons, also be mindful to other stakeholders' interests, including those of management and employees, who may prefer the IPO. Finally, investment banks and other IPO advisers may be further incentivised to run an efficient IPO process if competing against a trade sale process. However, based on the above, certain aspects merit particular attention when considering a dual track exit process:  Deal size: Absent extraordinary circumstances, a dual track process will only make sense for a sizeable deal.
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 Internal organisation: Typically, in IPOs a major part of the workload rests on the shoulders of the CFO who often will at the same time be assigned the role of internal coordinator and primary contact for the banks. As mentioned above, the dual track process will bind enormous management resources. Accordingly, the workload should be shared among several members of senior management. Also, a sufficiently senior person who is not the CFO should assume the role of the internal coordinator. If the company fails to properly organise itself, the advantages of a dual track process may quickly turn into serious risks.  Appointment of an external project advisor: In particular where the company lacks the necessary internal resources, it may consider appointing an independent financial advisor to assist the company in the initial preparations for the dual track process and to thereafter perform the role of a coordinator in both tracks.  Appointment of two separate adviser teams: The company should consider the pros and cons of appointing different banks and advisers for each track. Splitting the adviser roles reduces the risk of potential conflicts of interest and increases the likelihood of real competition; on the other hand, coordination may become more challenging.  Timing / Communication Policy: Swiss IPOs typically include, amongst others, the following milestones: Presentation to analysts, investor "pre-sounding", distribution of research reports to potential investors, "intention to float" press release, investor education, publication of preliminary offering prospectus / announcement of details of the IPO (including offer price range), road show/bookbuilding and pricing, start of trading on SWX. The period between the intention to float press release and pricing may reach up to 4 weeks or more. Although legally permitted until pricing of the IPO, once the intention to float has been formally announced the IPO candidate will normally wish to avoid a last minute abort of the IPO; on the other hand, the company (and its selling shareholders) continue to find themselves in the dilemma that the IPO and the IPO offer price will only be certain some 4 weeks later. Therefore, a company cannot avoid that a potential trade buyer will present a competing trade sale bid, e.g. once the company has published the IPO offer price range but prior to final pricing of the IPO (Cablecom). Nonetheless, in my view the dual track timetable should at least be planned such that the trade sale process is either successfully terminated or abandoned before the public announcement of the IPO. In other words, the dual track should in my view not be stretched too far. 80



Yearbook 2007 2. Competitive IPOs In a standard IPO, the lead manager(s) and possibly other underwriters involved in the IPO are appointed at the beginning of the process. In a competitive IPO, the syndicate members, their roles and remuneration are not finalised until later on in the process. Until then a transaction advisor will prepare the company for the IPO and coordinate the process (in a less aggressive set-up, one but not all lead managers will be appointed at an early stage). Pending formal appointment, potential syndicate members will participate in the IPO process on a no-mandate basis and provide input on valuation, equity story, offering structure, etc. – in some cases they may even prepare pre-IPO research. This maintains competitive pressure on the potential syndicate members as not all the firms involved in the competitive IPO process will be appointed to the syndicate after the initial phase. One of the reasons why issuers may favour competitive IPOs is that it arguably gives them greater control over the IPO process and greater leverage over the investment banks involved. Moreover, it is sometimes argued that competitive IPOs reduce the risk of underpricing. From the investment banks' perspective, competitive IPOs create potential new conflicts of interest – particularly around the preparation of pre-deal research and pre-marketing activities. Such concerns must be taken seriously. Competitive IPOs should therefore be carefully timed and managed, inter alia, to assure compliance with applicable rules on independence of financial research (in Switzerland namely the Swiss Bankers Association Directives on the Independence of Financial Research of 2003; in addition, foreign law rules will apply for international syndicates). Also, some investment banks have adopted more restrictive internal rules which may prohibit them from participating in the IPO process on a no-mandate basis beyond a certain stage (e.g. pre-IPO research reports). Furthermore, investment banks which take on a lead manager role will need to comply with their due diligence requirements which may no longer be possible without causing delays if such bank is appointed too late in the process. Fully fledged competitive IPOs will generally not be suited for small or medium size IPOs. The running of a competitive IPO requires a high degree of sophistication and organisational resources at issuer level. Small and mid size IPO candidates will therefore in my view often be better served if at least appointing an experienced lead manager at an early stage instead of spending time and efforts in trying to (potentially) maximise value through a complex competitive IPO 81
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process. The situation may be different in large size IPO involving sophisticated issuers and selling shareholders.
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Yearbook 2007 Swiss equity capital markets explained 1. General overview The Swiss equity capital market is regulated by the Swiss Code of Obligations of 1911 (CO) and the Federal Stock Exchanges and Securities Trading Act of 1995 (Sesta). Complementing these Acts are a number of additional statutes, such as the Anti-Money Laundering Act of 1997, the Civil Code of 1897 and the Criminal Code of 1937. The Sesta clearly focuses on the secondary market, while the CO and the applicable listing rules govern the primary market (that is, the private and the public issuing and placement of equity). 2. Private Placements Article 652a of the CO is the only provision in Swiss law that deals specifically with private placements. It states that, if new shares are publicly offered for subscription, the company must publish an issue prospectus. Any invitation to subscribe to the issue is public unless addressed to a limited group of persons. So the only distinction between a public and a private placement is the obligation to disclose a prospectus. 2.1. Scope of private placements Negatively defined, private offerings refrain from public promotion, that is, addressing an unlimited number of potential investors. Investors must be contacted on an individual basis (for example, by phone, personal e-mail or invitation-only presentations). Legal doctrine deems equity to be offered privately if no mass circulars or other advertising materials (such as advertisements in international newspapers) were published in Switzerland or did not aim to influence the Swiss market (sales restrictions). However, in contrast to US or even EU legislation, Swiss law does not specify the exact delineation between public and private offerings. Statutory exemptions from public offerings, sometimes referred to as «safe harbor» provisions, are unknown to the CO. So it is unclear how many persons may be contacted without obligation to prepare an issue prospectus (legal doctrine assumes a safe harbor if not more than 20 would-be investors are contacted). In addition, the CO contains no rule that would limit private equity issues to institutional investors and sophisticated high-net-worth individuals. Accordingly, private equity issues may also be aimed at retail investors if they are carefully structured.
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The internet is in many ways ideal for the dissemination of information to a broad range of investors cost-effectively and quickly. Nevertheless, no regulatory action has been undertaken to prescribe how to distinguish private from public offerings. Private equity placements cannot to be promoted publicly, and online placements are considered public, if the website is unrestricted and publicly available. So private placements by means of the internet can be conducted only if they are posted as password-restricted, permitting access to a limited circle of qualified investors. Furthermore, even restricted websites should contain a disclaimer that the offering is not aimed at influencing the Swiss market (sales restrictions). 2.2. Prospectus liability Pursuant to Article 752 of the CO, anyone who has intentionally or negligently made or distributed incomplete, false or misleading statements that do not comply with the legal requirements for issue prospectuses (Article 652a CO) or similar instruments is liable to the acquirers of the security for any damage caused thereby. a) Scope of application: Due to the fact that not only issue prospectuses, but also similar instruments, fall within the scope of Article 752 of the CO, doctrine and jurisprudence indicate that this rule also applies to (voluntarily disseminated) private placement memoranda. Disclaimers that such information is not to be considered a prospectus are void. Information similar to a (compulsory) issue prospectus also includes any written communication by the issuer with a view to influencing the investment decision of any potentially interested person. In particular, this could be newspaper advertisements, brochures or press releases. This communication should not be untrue or misleading, but need not be complete within the meaning of Article 652a of the CO (see below). Whether or not oral statements are also affected by Article 752 is still disputed. b) Potential plaintiffs: Potential plaintiffs in a prospectus liability suit are all persons who suffered damage as a result of a violation of the statutory liability rule pursuant to Article 752 CO. Chief among them are not only the original purchaser but also any subsequent purchaser of the equity securities. c) Potential defendants: Prospectus liability suits may be brought against all persons who were involved in the drafting or the dissemination of the prospectus, including, but not limited to, the company, the members of its board of directors, the management, lead managers and other syndicate banks, auditors, lawyers, public notaries and other external advisors/experts. Generally 84



Yearbook 2007 speaking, all culpable defendants are jointly and severally liable for all damage caused. However, pursuant to Article 759, a contributor to a prospectus can be liable only for the part of prospectus that they were responsible for as an expert (the "expertise portion"). The court must therefore differentiate among several defendants according to their degree of culpability and other circumstances, including their role in the preparation of the prospectus. d) Incomplete, false or misleading prospectus: A prospectus is incomplete if the board of directors did not prepare a prospectus at all where the law requires one, or if the prospectus contains only a part of the required information (which is – compared to other jurisdictions – rather basic). The prospectus is false if the information it contains is incorrect or inaccurate (for example financial statements). Lastly, a prospectus is misleading if, regardless of the fact that the information provided is correct, facts material to the investment decision are omitted. e) Other sanctions: Other than to initiate a prospectus liability suit, the plaintiffs may try to invoke the general remedies under Swiss contract and tort law. Likewise, the persons liable for a false or misleading prospectus may also become subject to criminal prosecution under the Criminal Code of 1937. 2.3. Financial promotion In Switzerland, an equity issuer may engage in any type of public advertisement, promote its services and products, and advertise a public offering without any further obligation beyond issuing a prospectus according to Article 652a. Notwithstanding this, the issuing company would be well advised to comply with the provision of the Code against Unfair Competition 1986. In addition, based on case law, a subsidiary should not market, promote and/or advertise its relationship to its parent excessively as this behavior might lead to the parent’s liability for the subsidiary’s debts (“Haftung aus erwecktem Konzernvertrauen”). 2.4. Investment advice Under Swiss Law, the provision of corporate finance or investment advice is not subject to authorization or to any filing requirements. The relationship between the client and the advisor is exclusively governed by the provisions regarding mandate (Article 394 and following of the CO). Conceptually, this set-up is diametrically opposed to other jurisdictions, such as the UK, where no person may carry on any kind of investment business unless they are an authorized or an exempted person (see section 19 Financial Services and Markets Act of 2000). 85
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3. Public Placements In Switzerland there are two stock exchanges: the SWX Swiss Exchange (SWX) in Zurich and the Berne eXchange (BX) in Berne. The SWX is a highly renowned international stock exchange. In addition to the main segment, it offers, among others, particular segments for local caps, investment companies and real estate companies. The BX, on the other hand, is a suitable platform for smaller companies, seeking a less regulated exchange. 3.1. Listing and bookkeeping requirements Table 1 provides a survey of the main listing and bookkeeping requirements applying to some specific SWX segments and to the BX, which offers only one segment.



Track record Minimal net equity Market capitalization (free float) Free float Accounting standards Ad-hoc publicity Reporting



SWX Main segment



SWX Local caps



Investment companies



Real estate companies



Bern eXchange



3 years



2 years



not applicable



not applicable



1 year



CHF 25m



CHF 2.5m



CHF 25m



CHF 25m



CHF 2m



CHF 25m



CHF 5m



CHF 25m



CHF 25m



CHF 4m



25% IFRS / US GAAP



20% FER /IFRS / GAAP



25% FER /IFRS / GAAP



25% FER /IFRS / GAAP



yes



yes



yes



yes



yes



Audited annual + unaudited semi-annual reports Required for listing



Audited annual + unaudited semi-annual reports Required for listing



Audited annual + unaudited semi-annual reports Required for listing



Audited annual + unaudited semi-annual reports Required for listing



Audited annual + unaudited semi-annual reports



yes



yes



yes



Qualified advisor Prospectus yes yes required Table 1: Listing and bookkeeping requirements
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Yearbook 2007 3.2. Ongoing obligations of listed companies a) Ad hoc publicity: A listed company is required to inform the market of any pricesensitive facts which are capable of triggering a significant change in its share price. However, it may postpone the disclosure of a price-sensitive fact, if: (i) the fact is based on a plan or decision by the issuer; and (ii) its disclosure would prejudice the user's legitimate interests. In case of a postponement of disclosure, the issuer must guarantee the confidentiality of fact (SWX Listing Rules Article 72 and following / BX Listing Rules Article 18). b) Obligation to make a public tender offer / opting up and opting out: Each person or entity that directly or indirectly holds more then 33⅓% of the voting rights of a listed company is obliged to make a public tender offer. However, the target company may raise this threshold in its articles of association to 49% (opting up) or it may completely waive the obligation to make a public tender offer (opting out) in its articles of association (Article 32, Sesta). c) Disclosure of management transactions: A member of the board of directors or of the senior management of a listed company is obliged to disclose a transaction if that transaction has a direct or indirect effect on its own assets or if the transaction was caused by its own, personal decision. Disclosures must be made to the company at the latest on the second trading day after the commencement of the disclosure obligation. The company must then notify the SWX, which makes such information publicly available (see SWX Directive on the Disclosure of Management Transactions of January 7, 2005). The BX listing rules do not contain an obligation to disclose management transactions). d) Corporate governance: SWX has issued a directive that is intended to encourage listed companies to make certain key information relating to corporate governance available to investors in an appropriate form. Listed companies are free not to disclose all information listed in the directive. However, the annual report of a listed company must contain an individual justi-fication for each instance of such non-disclosure, according to the principle comply-or-explain principle (see SWX Directive on Information relating to Corporate Governance of April 17, 2002 and March 29, 2006). The BX did not issue a similar directive. Although it is not mandatory, the BX does expect its companies to adhere to similar principles. e) Obligation to notify shareholdings: Any shareholder who directly or indirectly or in concert with third parties acquires or sells shares listed in Switzerland and 87
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thereby attains, falls below or exceeds 5%, 10%, 20%, 33⅓ %, 50% or 66⅔% of the voting rights is obliged to notify the company and the stock exchanges on which the shares are listed (Article 20(1), Sesta). A group organized pursuant to an agreement or otherwise that passes these thresholds is also obliged to make a notification as a group and must disclose: (i) its total holdings; (ii) the identity of its members; (iii) the nature of the agreement; and (iv) the identity of its representatives (Article 20(4), Sesta). The company is obliged to publish information it receives with respect to changes in the voting rights (Article 21, Sesta). 3.3. Specific rules of the CO applying to listed companies a) Transfer restrictions: The transferability of listed registered shares may be restricted to a lesser extent than the transferability of non-listed shares. In the case of listed shares, the company may refuse an acquirer as a shareholder only if the articles of association provide for a percentage limit of registered shares, up to which an acquirer must be accepted as a shareholder, and this limit is exceeded (Article 685d(1) of the CO). b) Auditors: Auditors of companies with listed shares must meet special professional qualifications (Article 727b(1)(2) of the CO). c) Disclosure of shareholders: Companies with listed shares must include in the attachment to the balance sheet all shareholders whose participation exceeds 5% of all voting rights. The articles of association may provide for a lower limit (Article 663c of the CO). d) Disclosure of financial statements: The annual financial statements and the consolidated financial statements of a listed company, after having been approved by the general shareholders’ meeting, together with the audited statements, must either be published in the Swiss Official Gazette of Commerce, or a copy must be sent to every person requesting it at the company’s cost within one year after approval (Article 697h(1) of the CO). e) Disclosure of payments made to directors and managers: On January 1, 2007, a new Article 663b CO entered into force, according to which listed companies must disclose in the attachment to the balance sheet all payments made to its members of the board and to the senior management.
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Yearbook 2007 f) Disclosure of equity interests and options held by directors and managers: On January 1, 2007, a new Article 663c(3) of the CO entered into force, according to which any equity interests in the company and any options held by members of the board and of the senior management must be disclosed in the attachment to the balance sheet. Source: International Financial Law Review (IFLR), January 2006, pp. 3-5, London UK
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LBO secondaire – Nouveau jeu de chaises musicales? Le leverage buy-out (LBO) secondaire ou secondary buyout désigne la vente d'une entreprise qui a déjà fait l'objet d'un LBO par un investisseur financier à un ou plusieurs autre(s) investisseur(s) financier(s). Récemment, en Suisse, la vente de Uster Technologies par les fonds d'investissement Capvis et Quadriga au fonds de private equity Alpha Beteiligungs-GmbH et la vente de EurotaxGlass par HM Capital Partners à Candover ont constitué deux exemples de secondary buyouts qui ont tenu le devant de la scène. Le paradoxe du secondary buyout Dans une opération de LBO primaire, une entreprise est rachetée par des investisseurs financiers associés aux dirigeants de l'entreprise achetée, dans le cadre d'un montage financier comportant une proportion importante d'emprunts. Le remboursement de la dette est généralement réalisé au moyen d'un prélèvement sur les cash-flows futurs de l'entreprise cible. Souvent un LBO primaire est monté pour l'achat d'une division non-stratégique ou sous-performante d'un groupe industriel. Il donne également la possibilité à un actionnaire privé de régler sa succession de manière anticipée. Dans tous les cas, l'investisseur financier cherchera à améliorer le résultat opérationnel de l'entreprise en lui dictant par exemple une cure de réduction des coûts, un recentrage sur des produits à croissance plus élevée ou la vente de divisions non-rentables. Dès que l'entreprise aura fait la preuve de son potentiel, l'acheteur pourra la revendre en réalisant un retour sur son investissement initial. Après remboursement des emprunts, l'entier de la plus-value sera alloué au capital investi par l'investisseur financier et le management (effet de levier). Jusqu'à présent, la sortie normale d'un LBO a été la cession à un acheteur industriel ou l'introduction en bourse (IPO). Des exemples classiques de ce modèle sont les IPOs sur la SWX Swiss Exchange de Dufry en décembre 2005 et de Petroplus en novembre 2006, qui ont permis aux fonds de private equity Advent International, respectivement Carlyle, de réaliser leur investissement; d'autres exemples sont la vente de Cablecom par les fonds Tower Brook, Apollo et Goldman Sachs à Liberty Global en novembre 2005 ou la vente de SR Technics par 3i à des investisseurs originaires des Emirats arabes unis en été 2006. Le secondary buyout, également appelé "LBO sur LBO", présente un paradoxe par rapport au LBO traditionnel: le fonds-acheteur, qui généralement cherche à acquérir des entreprises sous-performantes à une valorisation attrayante, rachète 90



Yearbook 2007 en fait une entreprise que le fonds-cédant a déjà "remis en jambe" et dont la plusvalue a donc déjà (au moins en partie) été réalisée. Ainsi, ironiquement, le vendeur revend un actif à un acheteur dont le motif d'investissement principal est identique à celui du premier investisseur. D'aucuns percevront ici le début d'un jeu de chaises musicales. Cela explique pourquoi les fonds d'investissement ont jusqu'à présent considérés les secondary buyouts avec un certain scepticisme. En effet, aucun fonds-acheteur n'est généralement prêt à payer une prime pour une entreprise qui n'a plus de potentiel à la hausse et, de même, aucun fondscédant n'est habituellement prêt à vendre une société s'il existe encore un potentiel à la hausse non-réalisé. Comment deux parties aux stratégies d'investissement identiques (en règle générale, la maximisation du taux de rendement interne, TRI, réalisée lors de la sortie du LBO) et jouissant de compétences similaires peuvent-elles valoriser le même actif de manière différente et néanmoins avoir raison les deux? Ce paradoxe explique pourquoi, jusqu'à présent, peu de fonds de private equity se sont intéressés aux secondary buyouts, qui étaient souvent considérés comme un aveu d'échec de la part du premier investisseur. En effet, un LBO secondaire implique que l'entreprise qui en fait l'objet dégage à nouveau des liquidités substantielles et ce, juste après avoir dégagé d'importantes liquidités pour faire face au remboursement des emprunts de la première opération. Ceci pourra conduire à une pression sur le TRI, que l'acheteur essaiera de compenser en augmentant encore l'effet de levier: l'endettement bancaire dans le cadre de LBO secondaires peut atteindre jusqu'à 7x l'EBITDA. Les raisons de l'avènement des LBO secondaires Aujourd'hui, les fonds d'investissement semblent réviser ce scepticisme initial et reconnaissent peu à peu le LBO secondaire comme une opportunité d'investissement et de sortie à part entière. Selon Thomson Financial plus de 30% des cessions d'entreprises réalisées en 2006 en Europe l'ont été au profit de fonds de private equity; on estime de plus qu'environ un tiers de ces transactions sont des opérations de LBO secondaires. Dès lors, environ 10% de toutes les transactions de fusions et acquisitions sont aujourd'hui des LBO secondaires. L'intérêt croissant pour les LBO secondaires est dû, d'une part à la conjoncture économique, mais également à divers facteurs et tendances de fond en relation avec l'organisation du marché du capital-investissement qui permettent d'envisager un développement durable de ce type de transaction. Tout d'abord, la sortie par une entrée en bourse n'est plus la voie "royale" aujourd'hui, notamment en raison de l'environnement réglementaire toujours plus contraignant pour les 91
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sociétés cotées. En outre, par rapport à l'IPO, le secondary buyout, mais aussi la cession à un acheteur industriel, offre à l'investisseur l'avantage de pouvoir réaliser directement l'ensemble de son investissement, à des frais moindres et à des risques réduits. En effet, lors d'une entrée en bourse, le fonds de private equity ne pourra souvent pas vendre l'ensemble de sa participation en raison d'accords de lock-up et sera soumis à une responsabilité illimitée pour le prospectus d'émission. Le contexte économique actuel ne facilite pas non plus forcément la cession à des industriels. Ceux-ci sont eux-mêmes sous pression d'optimiser le rendement sur fonds investis, par exemple en vendant leurs actifs sousperformants. Les industriels se montreront d'autant plus prudents que les prix de cession demandés pour la sortie des premiers LBO sont élevés. En outre, l’hypothèse selon laquelle les synergies stratégiques permettent à l'acheteur industriel d'offrir un prix plus élevé qu'un investisseur financier ne se vérifie plus en pratique aujourd’hui. La convergence des valorisations des investisseurs financiers et des industriels s'explique tant par la concurrence entre fonds d'investissement, qui limite la possibilité d'acheter des actifs sous-évalués, que par le refus des industriels de payer des primes non-justifiées. Cette tendance est encore renforcée par l'augmentation du nombre de fonds actifs dans les opérations de LBO et l'accroissement des fonds disponibles: à fin 2006, on estime à plus de 400 milliards de dollars les montants à disposition des fonds d'investissement et les banques sont (encore) très généreuses dans l'attribution de crédit pour financer le prix d'acquisition. Beaucoup de fonds de private equity sont ainsi à la recherche de cibles potentielles et font une concurrence acharnée aux industriels. A ces facteurs s'ajoutent la motivation accrue des dirigeants sous LBO, une évolution du marché suisse du capital-investissement vers une plus grande sophistication ainsi que l'abaissement des risques d'échec par rapport à un LBO primaire. En effet, l'entreprise a déjà démontré sa capacité de rembourser la dette d'acquisition sur des cash-flows avérés et a généralement mis en place un système de contrôle et de suivi de gestion adapté aux exigences des actionnaires et des banquiers. Le management, lui, sait gérer le partenariat avec le ou les financiers ainsi qu’avec les banques qui ont financé l'acquisition. Environnement réglementaire Les principales contraintes juridiques identifiées pour les LBO primaires sont également applicables aux LBO secondaires. Elles incluent la problématique de la liquidation partielle indirecte, la théorie de la transposition (le cas de la "vente à 92



Yearbook 2007 soi-même"), la fusion entre la holding d'acquisition, la holding historique et les sociétés cibles pour faciliter la prise de sûretés et positionner la dette dans la même entité que les cash-flows, l'absence de consolidation fiscale qui rend impossible fiscalement l'utilisation de la trésorerie de la cible pour servir les intérêts de la dette d'acquisition, ainsi que la problématique des sûretés fournies par la société cible en faveur des banques ayant accordé l'emprunt à la holding d'acquisition. A ce titre, il convient cependant de souligner que les modifications de la loi fédérale sur l'imposition directe entrées en vigueur le 1er janvier 2007 ont permis de réduire, voir d'éliminer les effets néfastes de l'arrêt du Tribunal fédéral du 11 juin 2004 sur les transmissions d'entreprises financées au moyen d'emprunts. Particularités d'un LBO secondaire, les garanties de passifs apparaissent comme un enjeu délicat de négociation dans la mesure où les fonds-cédants tentent de les limiter au minimum afin de retourner l'argent à leurs investisseurs et étant donné que l'autre vendeur, à savoir le management, est constitué de personnes physiques qui, de surcroît, réinvestissent dans la société au côté du ou des fond(s) acquéreur(s). Une solution consiste à verser une partie du prix de vente sur un compte bloqué qui servira à payer les éventuelles obligations d'indemnisation du fonds-cédant. A l'égard des dirigeants, vu la difficulté à mettre en oeuvre une garantie sur leur patrimoine, il peut être fait recours à une clause de dilution. Un transfert de garanties du fonds-cédant au fonds-acheteur peut également être envisagé. Cependant, comme la durée moyenne d'un LBO primaire est de l'ordre de 3 à 5 ans, le transfert sera typiquement limité aux garanties de longue durée comme celles d'environnement. Enfin, la possibilité d'assurer certains risques découverts lors de la due diligence peut également favoriser les LBO secondaires. Au vu de la forte concurrence entre acheteurs, il n'est pas rare que des transactions s'effectuent avec des garanties extrêmement limitées. En outre, la mise à disposition d'une vendor due diligence préparée par des conseils extérieurs à l'entreprise, a permis de rendre plus efficace et surtout plus rapide la procédure de mise aux enchères d'entreprises, de sorte qu'aujourd'hui un LBO secondaire peut se conclure en moins de deux mois après la prise de contact avec les acheteurs potentiels.
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Les conditions de succès d'un LBO secondaire L'idée que le potentiel de création de valeur est a priori plus faible en termes purement financiers dans un LBO secondaire que dans un LBO primaire fait l'objet d'un large consensus. En effet, d'une part l'intéressement du management a déjà joué et la discipline de la dette a déjà porté ses fruits en terme de croissance de cash-flows libres; d'autre part, la probabilité de découvrir un nouveau "gisement de croissance" susceptible de générer un fort potentiel de développement est faible pour un LBO secondaire, contrairement au cas d'un rachat à un industriel (p. ex. spin-off ou carve-out) ou à un actionnaire privé (p. ex. insuffisance de structure, gestion de routine). La thèse de l'investissement doit donc s'appuyer sur diverses stratégies: consolidation industrielle, expansion géographique, attaque d'un nouveau segment de marché ou bien mise en place d'un nouveau système de distribution. Toutefois, et quelque peu paradoxalement, la société cible doit être en mesure de dégager à nouveau des liquidités importantes pour assurer le remboursement des nouveaux emprunts contractés. Ainsi, une opération de LBO secondaire n'a de sens que si elle repose sur un nouveau "projet fondateur". Le modèle prévalant reste donc celui d'une stratégie de croissance marquée, le LBO successif n'étant qu'un moyen d'accompagner l'entreprise dans une nouvelle et différente phase de son développement. Management: conflit d'intérêts et évaluation de sa motivation Dans ces conditions, on perçoit aisément que la position et la motivation du management en place, tout comme sa capacité à mettre en oeuvre la nouvelle stratégie autour du nouveau "projet fondateur", sont des problématiques clés du LBO secondaire. Cependant, le management se trouve dans une situation de conflit d'intérêts entre "fidélité" à l'actionnaire sortant et "fidélité nouvelle" à l'actionnaire entrant, ce d'autant plus qu'il est lui-même simultanément vendeur et acheteur. C'est pourquoi le LBO secondaire devra contenir différents systèmes d'intéressement sur la base du prix de cession, ceci pour maintenir le management dans la communauté d'intérêt des cédants jusqu'à la conclusion de la transaction. A contrario, les nouveaux investisseurs tendent à canaliser la motivation du management par son niveau de réinvestissement dans le LBO secondaire: plus l'équipe dirigeante réinvestit (p.ex. jusqu'à 75% du cash-out réalisé), plus elle sera motivée et plus elle croira au succès de la nouvelle opération. Le réinvestissement se fera en partie sous forme de souscription d'actions dans la holding d'acquisition à prix préférentiel (sweet equity) et en partie aux mêmes conditions que le fonds-acheteur par injection de capitaux propres ou par mise à disposition d'un crédit postposé (institutional strip). 94



Yearbook 2007 Si l'évaluation de la motivation du management est toujours un exercice délicat, la difficulté semble accrue dans le cadre d'un LBO secondaire. En effet, le management s'est généralement constitué un patrimoine à l'issue du LBO primaire. Une perception élevée de ce patrimoine, conjuguée à une valeur de réinvestissement relativement faible, peut provoquer la démobilisation du management si l'environnement du LBO secondaire nécessite des efforts jugés trop contraignants par rapport à l'enjeu et au patrimoine déjà constitué. Cet acquis, couplé à la détention du savoir sur l'entreprise, ainsi qu'à une expérience du mécanisme du buyout augmentera la confiance personnelle des dirigeants, de sorte que le fondsacheteur doit se préparer à des négociations plus dures avec le management dans un LBO secondaire. Conclusion Si le LBO secondaire n'est utilisé que comme un moyen pour les fonds d'investissement de faire tourner artificiellement leurs portefeuilles de participations et justifier des prix de cession beaucoup plus élevés que la valorisation des entreprises ne devrait le légitimer, il est probable que ces opérations seront un échec et que le développement des LBO secondaires ne sera pas persistant. Si, par contre, les LBO secondaires sont montés, avec comme objectif principal d'accompagner une nouvelle phase du développement de l'entreprise, ils seront très vraisemblablement un succès pour les participants, d'autant plus que l'environnement économique et réglementaire actuel contribue à faire des LBO secondaires un instrument d'investissement de plus en plus prisé.



Dr. Frank Gerhard, LL.M. Avocat



Homburger Rechtsanwälte Weinbergstrasse 56/58 8006 Zurich [email protected]



95



SECA



Swiss Private Equity & Corporate Finance Association



Reporting Legal and Tax The Limited Partnership under the new Swiss Act on Collective Investment Schemes Introduction Our association promoted and accompanied the introduction of the limited partnership in our legislation very actively from the start. Currently we are in the process of drafting the model documentation and reconciling the same with the Swiss Banking Commission in order to assure a smooth application procedure. Basically the Swiss limited partnership existed already under our ordinary company law, the Swiss Code of Obligations (the “CO”). The ordinary LP1 was not permitted, however, to have a company with limited liability as the general partner. And the ordinary LP lacked the fiscal transparency which is typical for all the important limited partnership jurisdictions. On January 1 of this year the revised Act on Collective Investment Schemes (the “CISA“) came into force and removed the two obstacles, however for a price and within a clearly defined scope. The “price” is the regulation by the Swiss Banking Commission. The scope of the new limited partnership is limited to collective investments by qualified investors in alternative investments, i.e. private equity, hedge funds, real estate projects, including fund of funds structures for the mentioned investment categories. The fiscal transparency is a big step forward for the investor and the industry. While the managers and promoters may view the regulation as a disadvantage many investors, institutional and private, welcome the transparency and accountability resulting from the regulation. Features The new limited partnership is based in large parts on the ordinary Swiss limited partnership2. The CISA modifies the Swiss Code of Obligations in the mentioned areas to create a special type of limited partnership, the Collective Investment limited Partnership (the “CILP”)3.



1 2 3



In German ”Kommanditgesellschaft” and in French "Société en commandites“ Articles 594 ss. CO Articles 98 ss. CSIA and articles 117 CSIO
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Yearbook 2007 Just like in most jurisdictions the CILP is not a legal entity but, formed merely on the basis of an agreement, the limited partnership agreement. The general partner has unlimited liability for the obligations of the partnership and is responsible for the management. But contrary to the ordinary (Swiss) limited partnership the general partner may and in fact must be a corporation with a minimal capital of CHF 100’000 (the “GP Company”)4. The limited partners – in our context the investors – have a clearly established limited liability (registered for each CILP in the Register of Commerce) and neither the right nor the duty to manage the partnership5. Only qualified investors may be limited partners. The term comprises basically institutional investors and high net worth individuals6. Regulation The CILP is subject to the regulation and continuous supervision by the Swiss Banking Commission (the “SBC”). The SBC examines the partnership agreement and the prospectus7 in the admission process for compliance with the minimum requirements laid down in the CSIA and the implementing Ordinance (the “CSIO”)8. The GP Company must prove that it is “fit and proper” to manage the CILP: the reputation and the skills of the managers, the directors (and to some degree) the important shareholders of the General Partner Company need to meet the minimum standards laid down in the Act and the Ordinance9; the GP Company must have an adequate organization8. Further, the GP Company is subject to a strict duty of loyalty and continuous information to the investors as well as the SBC. The auditor of the CILP must be approved by the SBC10. As a practical matter, the need for regulation and supervision varies greatly according to the partnership in question. The SBC acknowledges that a small closed-end venture fund with some thirty qualified investors and ten portfolio companies requires clearly less scrutiny than a big fund of funds with several hundred investors and some open-end features (i.e. certain redemption rights). As 4



Article 98 CSIA Articles 600 and 608 CO Art. 6 CSIO requires a minimum of CHF 2 Mio. of financial assets or the intermediation of a competent investment advisor. 7 According to art. 10 CSIA the regulator may dispense with the prospectus requirement. 8 Art. 102 CSIA 9 Art. 118 CSIO and 14 ss CSIA 10 Art. 98 para 2, 104 and 106 CSIA 5 6
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mentioned our association has drafted together with the Swiss Funds Association a model documentation. The documentation is approved by the SBC and should thus simplify and accelerate the admission procedure significantly. The admission with the SBC – which signaled repeatedly its flexibility and support regarding the CILP – is expected to take roughly two months. The admission and legal fees are moderate; the auditor fees depend on the business volume and size of operations. Tax For Swiss income tax purpose, the CILP is a transparent non-taxable entity11. Capital, income and gains derived from the LP are taxed directly with the investors. As a result, there is no tax on the distribution of capital gains by the CILP to Swiss individual investors12. Dividend and interest income is taxable but typically of little importance, if any, in a private equity context. Non-resident investors in a CILP are not subject to income, profit, capital or net wealth tax in Switzerland13. The issuance of LP interests is exempt from Swiss securities issuance tax and securities transfer tax. The repayment of invested capital is tax exempt anyway. The taxation of the profit of the GP Company is in principle subject to the ordinary profit tax (ca. 18 % in the low-tax cantons). Already under the current regime the tax burden may be reduced significantly depending on the structure. And there is strong pressure from various angles of the political spectrum to alleviate the tax burden further not only for the GP Company, but also for its managers and owner individuals. Ultimately, the tax treatment of Swiss LP structures will be regulated in more detail in guidelines of the Federal Tax Administration and the cantonal tax authorities.



11



Only in the case where the CILP holds a direct investment in a real estate property, some modified tax treatment may be applicable. In order to ensure such tax treatment the CILP must observe certain accounting and reporting requirements. 13 … unless they hold their investment as part of a fixed business or a permanent establishment in Switzerland. 12
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Yearbook 2007 Conclusion The CILP is an attractive substitute for traditional offshore limited partnerships in view of the flexibility of the new vehicle, its attractive tax features and the obviation of the need to resort to complicated and expensive offshore structures. Whenever the promoter and its team are located in Europe the new Swiss CILP offers obvious advantages. The prudential regulation and supervision by the SBC is at first sight a cost and “inconvenience” factor for the promoter but proved so far a strong selling argument with investors, above all institutional investors, who appreciate that the partnership is based in Switzerland and thus accountable to the SBC and ultimately subject to the jurisdiction of the Swiss courts. In conclusion, we believe that the CILP will prove popular with the Swiss and foreign alternative investment industry, above all the many funds of funds structures in the private equity and the hedge fund areas. Further, the CILP is well positioned to accommodate local Swiss direct private equity and hedge funds. We had many inquiries to date concerning the model documentation. At the date of the publication of this book the documentation should be available through our Association and the Swiss Fund Association. We shall be glad to provide our members and other interested local and foreign private equity firms with a copy. In the future, our website will furnish further background information on the CILP.



Dr. Hannes Glaus Partner
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Swiss Corporate Tax Reform II – a step forward 1. Introduction After having successfully implemented the first corporate tax reform in 1997, introducing amongst others the participation relief on capital gains and the abolishment of the annual capital tax on the federal level, the federal council launched the second corporate tax reform in September 2001. Taking the results of the consultation into consideration the new law and the accompanying messages were created or updated respectively during spring 2005 before it was discussed in national council and the council of states. This article shall provide a brief overview on the goals and measures of the current reform, give you an update on the current status of the legislative procedure and shall set out the newly introduced legislation regarding the Indirect Partial Liquidation issue, deemed to be one of the most important issues for entrepreneurial investors. 2. Swiss Corporate Tax Reform II – goals and measures The corporate tax reform II focuses generally on areas where the need of action is predominant, especially after taking the international context into consideration. First of all, the double taxation of shareholders should be lowered. Another goal is to reduce the tax burden on small and medium sized companies as well as on risk capital. Furthermore, the federal council intends to tackle several problems inherent in the Swiss tax system such as problems related with the Indirect Partial Liquidation, Transponierung and the qualification as commercial securities dealer. Besides solving such specific goals, the corporate tax reform also pursues more general goals. One of these goals is to make the taxation in Switzerland more foreseeable. Moreover, it is planned to lower the influence of the tax system on entrepreneurial decisions such as which legal form to chose, how to finance the business and how to use the generated revenues. Lastly, the equitability should be increased which is also a principle demanded by the Swiss Federal Constitution.
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Yearbook 2007 Broadly spoken it is possible to divide the actions into three groups.  The first group of action mainly influences the shareholders: − A partial taxation (Teilbesteuerung) should be introduced in order to lower the double taxation of company’s profits (i.e. first taxation as corporate income on the level of the company and second taxation as investment income at the level of the individual as ultimate shareholder). − Furthermore, the capital contribution principle (Kapitaleinlageprinzip) is implemented. The capital contribution principle ensures that all the paid in capital (nominal as well as paid-in capital) can be paid back by the company without being taxed. At the moment, under the nominal value principle (Nennwertprinzip), all funds in excess of the nominal capital distributed by the company are taxed as income in the hands of the individual shareholder and are subject to the 35% Swiss withholding tax no matter if the funds are earnings generated by the business or capital paid in by the shareholders or the participants. − Lastly, several problems such as the Indirect Partial Liquidation, Transponierung and the qualification as commercial securities dealer are encountered with changes in the existing laws.  The second group of actions is supposed to increase the attractiveness of the Swiss tax environment and deals mainly with the companies themselves. In the course of calculating the payable taxes in the future, the income taxes are planned to be credited against the capital taxes levied at the cantonal level. Furthermore, the attraction of the Swiss tax environment is enhanced by allowing a broader access to the participation deduction.  The last group of measures deals mainly with the implementation of specific regulations with an influence on the tax environment of partnerships.
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3.



Legislative procedure – division of the reform in two parts



3.1. Draft law on urgent measures relating to the Indirect Partial Liquidation and Transponierung (draft law I) In January 2006 the Committee for Economic Affairs and Taxation (CEAT) of the Council of States decided to separate the measures dealing with the Indirect Partial Liquidation and the Transponierung (draft law I) from the remaining reform (draft law II) in order to ensure their timely implementation which is a necessity judged upon its importance and the consequences of the current situation in particular regarding the unsatisfying practice with respect to the Indirect Partial Liquidation. On the federal level, the new regulation is in effect since 1st of January 2007. For cantonal and communal taxes it will be in effect as of 1st January 2008 at the latest. An overview on the new legislation with respect to the Indirect Partial Liquidation issue can be found in section 3 below. 3.2. Draft law on the remaining measures (draft law II) End of March 2007, the Swiss Parliament adopted the draft law II, including the remaining measures. Only few days later, the Swiss Socialist Party has announced that they are taking a referendum against the draft law II. Hence, it is not yet clear whether the new regulations can be put in force on 1st January 2008, as intended, or whether the public has to vote on the draft law. The main measure of this draft law II from an investor’s perspective is the intended introduction of the partial taxation of dividend income from qualifying participation on the level of the ultimate shareholder. According to the current Swiss tax law, profits generated by a company are firstly taxed as corporate income at the level of the company and secondly as investment income at the level of the individual as ultimate shareholder. Several cantons recognized this problem well before and implemented a respective partial taxation system for cantonal and communal taxes, in order to relief the investor income from this double taxation. On the federal level, the draft law II states that such a relief will be granted if the participation owned by the investor is at least 10%. The percentage of the dividend income of qualifying investments taxed as investment income at the ultimate shareholder’s level depends on whether the investment is supposed to be private or business means. Dividend income will be taxed only to an extent of 60% for participations in the private means, resp. to an extent of 50% for participations in the business means. 102



Yearbook 2007 4. Indirect Partial Liquidation According to Swiss law, capital gains from a sale of privately held assets are tax free. Accordingly, Swiss investors holding participation rights as private means may realize a tax-free capital gain upon sale of such rights. Hence, it often happened that profits were retained in the target company for years and then sold with the company. Frequently, the funds accumulated in the enterprise were even more valuable than the operating assets. Whereas the la-tent tax burden passes to the purchaser, if the purchaser is an individual owning the shares as private means, the latent tax burden is lost if the participation is sold to a company or an individual holding the participation as business means, because the purchaser can claim the participation deduction on distributions by the target company or can make a write down in the amount of the distribution, thus neutralizing the dividend. If certain conditions are met, the concept of the Indirect Partial Liquidation allows the tax authorities, basically independent from the seller’s actions to requalify his tax free capital gain into income subject to income taxes. The conditions under which the tax authorities qualify a capital gain as Indirect Partial Liquidation are established by the practice of the Federal Tax Authorities and various court decisions. In the end, the practice departed more and more from the original purpose of Indirect Partial Liquidation that is prevention of tax avoidance. This situation became even worse after a decision from the Federal Supreme Court dated 11 June 2004, which introduced additional restrictions in this respect. This decision rendered uncertainness and as a result prevented many successions in companies. In order to encounter this harmful and unbearable solution, it was necessary to deal with this problem quickly. As already said, the measures dealing with the Indirect Partial Liquidation were separated from the remaining measures and have been put in force on the federal level since 1st of January 2007. The according changes to the Cantonal and Communal Tax Acts will enter into force as of 1st January 2008 at the latest. An indirect partial liquidation exists under the new legislation, if  at least 20% of the issued capital or capital stock of a limited company or cooperative  is sold from private means into business means  and within five years after the closing of the sale
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 substance in the target company not required for operating purposes is available and distributable under commercial law at the time of the sale is distributed  and the seller cooperated in such distribution. Even before the legal rule came into force, the Federal Tax Administration published at the end of 2006 the draft of a circular, in which is set out, how the Federal Tax Administration intends to interpret the new article. Although this circular has not finally come into force, it is possible to anticipate how the individual criteria will be applied in future. The most crucial requirements are shortly outlined below: a) Sale of at least 20% of the issued capital or capital stock of the target company Only if at least 20% of the issued capital or capital stock of the target company is sold, the question of Indirect Partial Liquidation does arise. The expression „sale“ is to be understood not only as a sale in the strictly legal sense, but it can also cover an exchange being a combination of legal transactions against consideration. Therefore, particularly in case of quasi-mergers, in which the seller of the target company is compensated not in cash, but in shares in the company taking over, careful structuring and contractual arrangements have to be observed. Even if the same seller sells several stakes within 5 years and thus ultimately more than 20% of the target company is sold, this can trigger the taxation, as it is not required that the 20% participation is sold in one single transaction. Additionally, even if several sellers independent of one another sell within a period of 5 years and the combined sale has the result that finally at least 20% of the target company is sold, this can be harmful. This situation can, according to the draft of the Federal Tax Administration’s circular, arise for example if there is a public takeover bid. This view has been criticized by various parties and it is likely that the Federal Tax authorities will reconsider their opinion in the final version of the circular. b) Distribution of substance not required for operating purposes and distributable under commercial law If the purchaser distributes (under commercial law distributable) funds in order to finance the acquisition and such funds are not required for operational purposes it occurs that retained earnings were sold with the target company. Looked at it economically, the seller obtains indirectly via purchase price, pre-existing reserves
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Yearbook 2007 which would be subject to tax if the seller had distributed these reserves prior to the disposal. Furthermore, the draft of the circular states that the indirect partial liquidation is restricted not only to the reserves distributable under commercial law, but relates also to any existent hidden reserves on the non-operating assets. In practice the question will arise what funds are not required for operational purposes. According to the draft of the circular substance not required for operational purposes will be suspected in the amount of the reserves distributable under commercial law. The expression „distribution“ covers much more than only dividends (including dividends in kind), which are paid following a formal distribution resolution of the general meeting. The draft of the circular lists as examples of harmful distributions:  Loans by the target company or companies under its common control made to the purchaser that do not meet the arm’s length principle;  Securities given by the target company for third party loans to the purchaser;  Reorganizations may also result in benefits in kind for the purchaser. This may be the case in particular, if the target company and the purchasing company merge after the purchase or if assets are transferred inter-company at book values. c) Co-operation of the seller According to the new legal concept there is an Indirect Partial Liquidation, if the seller knows or ought to know that the target company has been deprived of funds in order to finance the purchase price and such funds are not returned. However, based on the wording of the draft circular, co-operation of the seller is already given if the seller knows about or ought to know about the existence of distributable substance not required for operational purposes. This view faces strong opposition in Swiss legal doctrine, because the criterion of cooperation in fact is wanting. In taking this approach the Federal Tax Administration extends the attribute of cooperation to the fact of the existence of funds not required for operational purposes that are distributable under commercial law. The text of the law however relates cooperation to the fact of distribution.
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d) Conclusion As a conclusion, it can be said that a legal provision on the Indirect Partial Liquidation issue in order to set limits to the excessive practice set by the Swiss Federal tax administration is overdue for a long time. The provision included in the tax law generally seems to be a reasonable and practicable approach to limit the applicability of the indirect partial liquidation issue to tax evasive transactions. However, the draft circular issued by the Swiss Federal tax administration is currently too extensive and needs to be adjusted in order to really reflect the aim of the law. These especially with regard to the potential application of the Indirect Partial Liquidation issue on public take over bids as well as the broad interpretation of the legal requirement of cooperation. Currently, the final version of the circular is expected to be published this summer.
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Reporting SECA Evening Events Exit durch IPO: Welche Börse für welches Unternehmen? Erfahrungsberichte von Private Equity Investoren Tuesday, January 31, 2006, Hotel Widder, Zurich Moderation



Wolfgang Zürcher



Wenger & Vieli Rechtsanwälte



Speakers



Hans-Ulrich Müller Peter Letter Andrea Traversone Krystian Czerniecki



Partners Group EPS Value Plus AG Amadeus Capital Partners Sullivan & Cromwell LLP



Participants
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Event partner



Wenger & Vieli Rechtsanwälte, Zurich



Swiss Biotech: Wer investiert wo? Was sind die Investment Trends der nächsten Jahre? Wednesday, March 15, 2006, Hotel Widder, Zurich Moderation



Leonid Baur



Sal. Oppenheim jr. & Cie. Corporate Finance (Schweiz) AG



Speakers



Tilman Dumrese



Sal. Oppenheim jr. & Cie. (Schweiz) AG Dievini GmbH HBM Partners AG Swissfirst Asset Management AG Cytos Biotechnology AG



Friedrich von Bohlen Ulrich Geilinger Stephan Meier Jakob Schlapbach Participants



65



Event partner



Sal. Oppenheim jr. & Cie. Corporate Finance (Schweiz) AG
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Implementing a Successful MBO/I Operation Tuesday, March 28, 2006, Hotel Beau-Rivage Palace, Lausanne Moderation



Christophe Borer



SECA



Speakers



Pentti Hätälä Martin Balters Edoardo Bugnone Alex de Werra Luc Defferrard



Maillefer Extrusion Sécheron SA Argos Soditic UBS SA Walder Wyss & Partner



Participants



40



Event partner



Argos Soditic, UBS, Walder Wyss & Partner



M&A Forum by Thomson Financial & SECA Thursday, May 11, 2006, Hotel Park Hyatt, Zurich Moderation



Maurice Pedergnana



SECA



Speakers



Francesca Pantani David Bernard Christine Spengler



Thomson Financial Thomson Financial Thomson Financial



Participants



30



Event partner



Thomson Financial
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Private Equity Research in Switzerland Tuesday, June 20, 2006, SWX Convention Point, Zurich Moderation



Maurice Pedergnana



SECA



Speakers



John Davidson Patrik Frei Jens Haarmann Markus Müller



SECA Publication No. 6 SECA Publication No. 8 SECA Publication No. 7 SECA Publication No. 9



Participants



80



La liquidation partielle indirecte: les nouvelles dispositions dans la pratique Tuesday, October 17, 2006, Hôtel du Rhône Mandarin Oriental, Genève Moderation



Christophe Borer



SECA



Speakers



M. Pierre Dériaz



Administration cantonale fiscale vaudoise Oberson & Partners PricewaterhouseCoopers PricewaterhouseCoopers



Xavier Oberson Monica Cohen-Dumani M. Huges Salomé Participants



30



Event partner



L’AGEFI, PricewaterhouseCoopers
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Yearbook 2007 Secondary Private Equity Market: Key Trends and Opportunities Thursday, October 19, 2006, Hotel Widder, Zurich Moderation



Massimo S. Lattmann



Venture Partners



Speakers



Brenlen Jinkens Bernhard Engelien André Aubert



Cogent Partners Europe LLP Cogent Partners Europe LLP LGT Capital Partners Ltd.



Participants



40



Event partner



Cogent Partners Europe LLP



Private Equity für Unternehmer Tuesday, October 31, 2006, Hotel Baur au Lac, Zurich Moderation



Alexander Krebs



Capvis Equity Partners AG



Speakers



Fredy Lienhard



Unternehmer, Eigner Lista Office, früherer Eigner und heutiger Minderheitsaktionär Lista B+L CEO Tobler Haustechnik und Soudronic AG, neuer CEO Lista B+L Continuum AG



Alfred Gamper Leonhard Fopp Participants



90



Event partner



Capvis Equity Partners AG
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Auf dem Weg zur Börse Wednesday, November 22, 2006, Hotel Widder, Zurich Moderation



Urs Schenker



Baker & McKenzie



Speakers



Marc Klingelfuss Valentin Vogt



Bank Vontobel AG Burckhardt Compression AG



Participants



55



Event partner



Baker & McKenzie, Bank Vontobel AG



6. Schweizer Private Equity & Corporate Finance Kongress Friday, December 8, 2006, SWX Swiss Exchange, Zurich Moderation



Massimo S. Lattmann



Speakers



20 Speakers & panelists



Participants



250



Event partner



SECA, SWX Swiss Exchange



SECA



Swiss Limited Partnership - Neuerungen durch das Kollektivanlagegesetz Tuesday, January 23, 2007, Hotel Widder, Zurich Speakers



Gérard Fischer Hannes Glaus Matthäus Den Otter Hans Markvoort Victor Meyer Torsten Petersen



Swiss Funds Association SFA & CEO der Swisscanto Holding Lustenberger Glaus & Partner Swiss Funds Assocation SFA LGT Capital Partners PricewaterhouseCoopers AG Säntis Capital Investment AG



Participants



85



Event partner



Lustenberger Glaus & Partner, Swiss Funds Association SFA
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Yearbook 2007 Pensionskassen und Private Equity Tuesday, March 13, 2007, Hotel Widder, Zurich Speakers



Roberto Paganoni Thomas Kubr Philip Jones Marco H. Buri



Participants



50



Event partner



Capital Dynamics, LGT Capital Partners AG



LGT Capital Partners AG Capital Dynamics London Pensions Fund Authority Complementa Investment-Controlling AG



Seed Capital and Business Angels Tuesday, April 24, 2007, Hotel Widder, Zurich Moderation



Christian Wenger



Wenger & Vieli Rechtsanwälte



Speakers



Stefan Tirtey Florian Schweitzer Nicolas Berg Ulrich Geilinger



Doughty Hanson Technology Ventures BrainsToVentures AG Redalpine Venture Partners AG HBM Partners AG



Participants



60



Event partner



Wenger & Vieli Rechtsanwälte, CTI Invest
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Moderne Finanzierungsinstrumente für Wachstum und Nachfolge im KMU Monday, June 4, 2007, Hotel Widder, Zurich Speakers



Beat M. Barthold Barbara Brauchli Rohrer Daniel Kusio Oliver Müller-Känel Thomas Raible



Event partner



SECA, Treuhand-Kammer



Froriep Renggli Rechtsanwälte PricewaterhouseCoopers BVgroup Private Equity Stiftung kmufinance plus Kubo Gruppe



Unternehmensfinanzierung 07 – Aktuelle Entwicklungen und innovative Finanzierungen Wednesday, June 6, 2007, Hotel Widder, Zurich Speakers



Maurice Pedergnana Urs. P. Gauch Hans-Martin Albrecht Timo Vättö Christian Wenger Christoph Theler Fulvio Micheletti Philipp Hofstetter



Event partner



SECA, CFOs
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SECA Credit Suisse Raiffeisen Citigroup Wenger & Vieli Rechtsanwälte Zürcher Kantonalbank UBS AG PricewaterhouseCoopers AG



Yearbook 2007 Mergers & Acquisitions 07 – M&A als Wachstumsoption Thursday, June 7, 2007, Hotel Widder, Zurich Speakers



Maurice Pedergnana Ronald Sauser Claudio Steffenoni Marc Klingelfuss Jörg Müller-Ganz Christoph Neeracher Michael Petersen Dieter Gericke Paul-André Wenger Beat Kühni



Event partner



SECA



SECA Sal. Oppenheim jr. & Cie. (Schweiz) AG KPMG Fides Bank Vontobel AG Helbling Corporate Finance Bär & Karrer 3i Schweiz AG Homburger Rechtsanwälte BridgeLink AG Lenz & Staehelin



Swiss Entrepreneurial Success Stories Tuesday, June 19, 2007, Hotel Widder, Zurich Moderation



Massimo S. Lattmann Sita Mazumder



Venture Partners AG IFZ Institut für Finanzdienstleistungen Zug



Speakers



Alfred Gantner Thomas Gutzwiller Peter Niederhauser Andy Rihs



Event partner



Venture Partners AG, Redalpine Venture Partners AG



Partners Group IMG Redalpine Venture Partners Phonak Gruppe
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Reporting SECA Trend Luncheons Leadership in Private Equity Transactions Monday, February 20, 2006, Hotel Hyatt, Zurich Speakers



Søren Bjønness



Participants



24



Event partner



EPS Value Plus AG / New Value AG



EPS Value Plus AG / New Value AG



Beteiligungsmöglichkeiten für Mezzanine-Kapital Monday, April 10, 2006, Hotel Park Hyatt, Zurich Speakers



Matthias Unser



Participants



30



Event partner



VCM Capital Management GmbH



VCM Capital Management GmbH



Das Unternehmenssteuerreformgesetz II im Parlament: Unternehmensnachfolge – steuerlicher Knoten gelöst? Friday, August 25, 2006, Hotel Hyatt, Zurich Speakers



Barbara Brauchli Rohrer Martin Büeler



Participants



45



Event partner



PricewaterhouseCoopers AG
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Yearbook 2007 South African Private Equity Opportunities: A Lucrative Target for Global Investors and Private Equity Firms Thursday, January 18, 2007, Swissôtel Métropole, Geneva Speakers



KLM Sebati Thomas Seghezzi Ivan Missankov Richard Flett Adiba Ighodaro



Participants



25



Event partner



SAVCA, South African Embassy Bern



South African Ambassador South African Embassy Momentum Group Horizon Equity Partners Actis



South African Private Equity Opportunities: A Lucrative Target for Global Investors and Private Equity Firms Friday, January 19, 2007, Hotel Park Hyatt, Zurich Speakers



KLM Sebati Thomas Seghezzi Ivan Missankov Zenzo Lusengo Adiba Ighodaro J-P Fourie



Participants



35



Event partner



SAVCA, South African Embassy Bern



South African Ambassador South African Embassy Momentum Group AMB Private Equity Partners Actis SAVCA
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SECA Spotlights 2006/07
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SECA Spotlight Roundup 2006/07 We selected three SECA Spotlights on three of our full members (they appeared in our weekly SECA eNewsletter  www.seca.ch  Inside SECA  Newsletter).
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Yearbook 2007 Spotlight on Massimo S. Lattmann from Venture Partners (May 25, 2007: SECA eNewsletter No. 88) Our chairman was interviewed by Emanuel Eftimiu, editor of Deutsche unquote’’. What trends and developments have you seen over the past 12 months in the Swiss private equity industry? Essentially, we see the same development as in the rest of Europe: strong buyout activity and a pick up in venture financing from a previously very low level. However, seed and very early-stage financing remains a blind spot. A positive development is the growing acknowledgement in the media about the importance of start-ups for the Swiss economy. As an example, Swiss television has recently started a series on this subject, which will hopefully result in greater public awareness and more attention from policy makers. Throughout Europe, private equity is currently facing some image problems and associations in the different countries are reacting differently to this. How is the SECA dealing with this issue and what are the other problems the Swiss private equity industry is facing at the moment? The image problem stems partially from the fact that many of the atypical industry transactions are currently being labeled private equity, even though they are clearly not. In the public eye, there is little distinction made between a hedge fund investment and a private equity transaction. SECA is currently working on an internal position paper outlining the criteria to be met for a transaction to be seen as a private equity deal. Eventually, we will make this public in order to educate the public and the media. However, the major issue in Switzerland is the continuous neglect of policy makers to improve the tax environment for venture investors and to simplify the regulatory environment for start-ups. The introduction the Swiss limited partnership structure in January this year was a step in the right direction, but there still remains too much ambiguity about the taxation of ‘carried interest’. This needs to be clarified in order to attract funds and fund managers to be based in Switzerland in the same way funds-of-funds already are. What are SECA’s priorities for this year? Our main goal is to clear the uncertainty surrounding the taxation of the ‘carried interest’ in the newly introduced Swiss limited partnership structure. The current ambiguity is a major threat to the success of the structure. We will also look to 121



SECA



Swiss Private Equity & Corporate Finance Association



address the void in the seed and very early-stage financing sector. This area is mainly dominated by business angels and there are hardly any early-venture professionals operating in this segment. We believe this situation can be changed by providing tax incentives for investors in such venture vehicles. What is the association doing to ensure continued LP interest in the asset class? This is probably the toughest task of all. For example, Swiss pension funds still only allocate an average of about 1% of their funds to private equity. Additionally, a state fund like the AHV-Fonds (Alters- und Hinterlassenenversicherung) is still not investing in the asset class. To change this, a longterm effort on several fronts is needed. The importance of private equity investments to the Swiss economy has to be constantly communicated in order to eventually create a positive awareness towards the asset class. Source: “Interview in 60 seconds” by Emanuel Eftimiu in Deutsche unquote‘’ 88, May 2007, Incisive Financial Publishing Ltd., www.unquotenews.com
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Yearbook 2007 Spotlight on Frank Becker from Invision (November 30, 2006: SECA eNewsletter No. 65) This week's spotlight is on private equity investor and SECA full member Invision. We spoke to Invision’s CFO Frank Becker about the firm’s new fund and capitalizing on growth opportunities. You just announced a first closing of Invision IV at CHF 100 million, can you tell us about the fund? Invision IV will offer expansion and growth capital to about 20 companies. We aim to invest between EUR 5 to 15 million in each portfolio company. We look for firms with an established business model and strong management teams who can show turnover between EUR 5 and 80 million and that have already passed breakeven. Our focus is on industry sectors as IT, telecom and medtech, as well as innovative service companies. Geographically we plan to allocate more than 50% of the portfolio in the DACH region with 35 percent coming from other parts of Europe and about 10 percent with a US/European angle to them. The new fund targets EUR 175 million. Commitments are coming from existing investors and institutional investors, including Swiss pension funds. A big part, approximately 20% of the total fund size, will be invested by ourselves respectively by our partners. What is the competition for dealflow like in the growth equity sector of the market? We believe there is a high number of attractive investment opportunities – we see a funding gap in among the types of companies we target. It is a segment underserved by traditional venture capital firms and buyout firms, and it has been aggravated by the Basel II bank financing regulations. Later stage/growth firms attract about 15 percent of the overall private equity funds flowing into the European market, while 75 percent goes to buyouts. But that 75 percent of capital is targeting a much smaller pool of companies, only 25’000 of firms with sales of greater EUR 100 million, while there is a good 200’000 European companies with revenues between EUR 10 and 100 million. What makes Invision different from the others? We are active investors. We take a board seat, get involved in strategic decisions and provide our network to assist in internationalization, market research, M&A support, recruiting, and exit support. We also make sure that management is incentivized appropriately. 123
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Another difference is how we enrich our dealflow. Many core deals might traditionally come through our network, but more important is our sophisticated monitoring database that allows us to act pro-actively. After 10 years in business we follow some 5,000 companies and are adding to it yearly. We expect that a good hundred or so of these firms we have on our screen will need financing in next five years. We are actively contacting these entrepreneurs to be in place as an attractive partner at the right time. How big is the risk to overpay investments these days? So far we’ve never had to participate in an auction, which is one way we avoid overpaying. Another is that we run our models and practise a disciplined approach and only invest where we have a clear view of where the value lies and where we can add value. I believe that our performance over the last three funds - a gross multiple of 2.8x money (including realized and unrealized investments) - speaks for the efficacy of our model and quality of the dealflow.
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Yearbook 2007 Spotlight on Beat Dolder from Helbling Capital (September 22, 2006: SECA eNewsletter No. 60) This month’s spotlight is on Beat Dolder of Helbling Capital, a special situations investor and new unit of Helbling Group, the 320 person strong engineering, corporate finance and management consulting company. Tell us about why you decided to form Helbling Capital. What is its focus? I joined Helbling Group about six years ago to manage the M&A and restructuring business with Helbling Corporate Finance. The new Helbling Capital unit springs from that background. We will now be able to purchase companies in special situations, to restructure them and then sell them on to either a private equity firm or strategic buyer afterwards. The focus is medium-sized enterprises and units of large corporations with sales of CHF 15 million or greater in sectors where the Helbling Group is already well established. We define special situations, such as restructuring and turnaround cases, as businesses experiencing insufficient profitability or seeking to make succession arrangements, spin-offs, and management buyouts. We’ve developed a scalable restructuring concept within Helbling. We also have access to a huge pool of resources with industrial and technological know-how. Insiders talk about our 440kg of brain matter available. You should note that we are not managing a private equity fund. There are a couple of reasons for that, the first being that we don’t really need a large pool of capital. The purchase price for a company that is in need of restructuring is not high. The second is that we have access to private investors that not only bring money but experience too. We can raise capital for a transaction on a case by case basis from this pool of private investors, many of which are entrepreneurs, along with participation by Helbling Group [which is owned by its 20 partners] and the partners of Helbling Capital themselves. In our view, we bring smart equity financing. We are active in Germany, Austria, and Swiss industrial sectors and expect up to two new investments per year, and the target sectors are everything except for services like banks and insurance companies, although we do look at investing in their non-core or spinoff candidates. Other areas beyond our scope include biotechnology, software, pharmaceutical, hospitality industry and chemicals.
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What is your track record like? As you might understand we are not allowed to drop names of clients which we restructured. We can say, however, that in the past few years several quoted and unquoted companies were turned around by Helbling. Some of the recent M&A cases are Piatti (Kitchen), Ego Kiefer (Windows), Von Roll Inova (Waste Management) and Edelweiss Facility Management (Logistics and building management). Why do you think that you will be successful? First we think there is no shortage of dealflow. There are still a lot of family-owned businesses being closed, or failing to raise financing because they are not the right size (too small) for a private equity investment, or they are unprofitable. The same goes for sourcing struggling business units within larger industrial companies. And there are few investors that can offer this kind of turnaround know-how. Special situation companies are not ideal targets for strategic buyers who reject them because they don’t have the management skills or resources available to complete necessary restructuring of the target. And private equity firms typically eschew loss-making businesses. One priority for Helbling Capital is to ensure the continued strategic development of the firms we acquire together with the management. In this regard, we attach a great deal of importance to safeguarding jobs and work out growth strategies that make it possible to create new ones. We also see to it that industry know-how remains in place at the local level. We believe that the private equity market has changed and that skills in financial engineering or optimizing the balance sheet are not where the real value is going to be generated. In fact, those kinds of skills are becoming a commodity. Real value creation by private equity investors is going to come increasingly from having strategic, operational, and product management know-how, along with the ability to execute on innovation. Innovation is not always about having a new product it can also be derived in cost-of production. We have some stellar experience in that area and it is not all about shifting production to low cost labour market. I can feel it in our discussions with CEOs that the private equity manager of the future, the ones that will survive and remain strong, are not the ones in pinstriped suits it will be the ones that can be a partner to the entrepreneur.



126



SECA



Swiss Private Equity & Corporate Finance Association



Financial & Audit Report



VI.



SECA



Swiss Private Equity & Corporate Finance Association



SECA – Swiss Private Equity and Corporate Finance Association, Zug BALANCE SHEET AS OF DEZEMBER 31, 2006



31.12.2006 CHF



31.12.2005 CHF



ASSETS Cash



151,802



166,730



Accounts receivables



1,182



3,105



Prepaid expenses



2,000



0



154,984



169,834



Accounts payables



7,984



19,329



Accrued expenses



21,166



48,562



Provisions



22,758



0



101,944



100,679



TOTAL ASSETS



LIABILITIES AND ASSOCIATION,S EQUITY



ASSOCIATION,S EQUITY Association,s equity at the beginning of the year Profit fort the year



1,132



1,265



Association,s equity at the end of the year



103,076



101,944



TOTAL LIABILITIES AND ASSOCIATION,S EQUITY



154,984



169,834



2006 CHF



2005 CHF



228,350



193,050



INCOME STATEMENT 2006



INCOME Contributions of associates Other income (net)



45,580



30,015



TOTAL INCOME



273,930



223,065



EXPENSES



272,798



221,800



1,132



1,265



PROFIT FOR THE YEAR
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Bylaws
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Articles of Association 1. Name, seat and Duration 1.1. The "SECA – Swiss Private Equity & Corporate Finance Association“ is an association in accordance with paragraph 60 and following of the Swiss Civil Code 1.2. The seat of the association is in Zug. 1.3. The duration of the association is not limited. 2. Purpose The association is a non-profit-organisation with no commercial interests and has the Following purposes:  To promote corporate finance- and private-equity activities in the public and in the relevant target groups;  To promote the exchange of ideas and the cooperation among members;  To contribute professional education and development of the members and their clients;  To represent the members' views and interests in discussion with government authorities and other bodies;  To establish and maintain ethical and professional standards. 3. Resources The financial resources of the association are based on the following contributions: 3.1. Annual membership fees; 3.2. Entrance fees of new members; 3.3. Donations and subsidies; 3.4. Attendance fees for meetings organised by the association.
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Yearbook 2007 4. Membership 4.1. Persons or legal entities resident in Switzerland and Liechtenstein and which are engaged or interested in activities within the purposes of the association are eligible as members. 4.2. There are three categories of members: 4.2.1. Full Members : Companies, professionally involved in one or more activities related the purposes of the association (e.g. banks, private equity or venture capital companies, corporate finance and M & A advisors, consulting and auditing firms with corporate finance activities etc.) 4.2.2. Associate Members: Companies, interested in one or more activities related to the purposes of the association, but not having their main business in corporate finance or private equity. 4.2.3. Individual Members : Private persons who are active or interested in the field of corporate finance or private equity. 4.2.4. Honorary Members: Elected by the General Assembly in recognition of their services rendered to the association. 4.3. The Executive Committee has the competence of admitting and expelling members. Any expelled member has the right to appeal to the General Assembly. 4.4. The members are not held responsible for any liability incurred by the association. 4.5. The annual membership fees amount to: 4.5.1. Full Members 4.5.3. Associate Members 4.5.5. Individual Members



CHF 1'600.-CHF 900.-CHF 450.--



5. Organisation The association comprises the following official bodies: 5.1. The General Assembly of the members; 5.2. The Executive Committee (Vorstand); 5.3. General Secretary; 5.4. The Advisory Board (Beirat); 5.5. Audit.
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6. General Assembly of the members 6.1. The General Assembly is convened at least once a year by the Executive Committee or by request of at least one fifth of all members. 6.2. The authority and the procedure of decision making are specified by Swiss law. 7. Executive Committee 7.1. The Executive Committee is composed of at least five members of the association. It manages and represents the interests of the association. The members of the executive committee are elected on an annual basis. The members of the executive committee usually have to be full member. 7.2. The association is legally bound only by the collective signature of two members of the Executive Committee. 7.3. The Executive Committee constitutes itself by electing a Chairman, a Deputy Chairman, a Secretary and a Treasurer from amongst its members. 7.4. The Executive Committee may delineate the operation and representation of the association to selected members of the executive committee, to the General Secretary or to third parties. 8. General Secretary The General Secretary assists the Executive Committee, the Advisory Board and other third parties appointed by the Executive Committee. 9. Advisory Board The members of the Advisory Board are proposed by the Executive Committee and are approved by the General Assembly of the members. The Advisory Board advises the Executive Committee on all matters relating to the purposes of the Association, especially publications, events, studies, relationships with other bodies. 10. Audit The General Assembly of the members will appoint one or more auditors who will submit a report to the General Assembly once a year.
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Yearbook 2007 11. Change of Articles, Dissolution of Association 11.1. Any change of the present articles as well as the decision of dissolving the association must be approved by a majority of two thirds of the members attending a General Assembly. 11.2. Should the association be dissolved, any capital will be transferred to another association, club or foundation which has the same or similar purpose. The members present at the Final Assembly will determine the exact usage of left over capital. 12. Additional Legal Regulations In any case where the articles are not applicable, rights and duties of the association and of its bodies are subject to the rules set forth in paragraph 60 and following of the Swiss Civil Code. SECA, Grafenauweg 10, P.O. Box 4332, CH-6304 Zug Important: These articles will be slightly adapted and have to be approved by the SECA General Assembly on June 19, 2007. This is a translation of the German original. The German version applies in use of disagreement.
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Code of Conduct for Private Equity Investments



IX.
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SECA Code of Conduct for Private Equity Investments Trägerschaft und Inkraftsetzung SECA Fachgruppe “Ethik & Corporate Governance”: Beat Unternährer



Dipl. Ing. ETH, MBA Berkeley Vorstandsmitglied SECA, Leiter Fachgruppe Ethik & Corporate Governance



Beat M. Barthold



Dr. iur., Rechtsanwalt, Partner Froriep Renggli, Zürich



Christian Böhler



Dr. oec. HSG, dipl. Finanzanalytiker/CIIA Lombard Odier Darier Hentsch



Marco Martelli



Dipl. Wirtschaftsprüfer; Direktor Invision Private Equity AG, Zug



Maurice Pedergnana



Prof. Dr. oec., Fachhochschule Zentralschweiz; Geschäftsführer der SECA



Felix Rohner



Partner Capvis Equity Partners AG, Zürich



Christoph Weber-Berg



Dr. theol. et lic. oec., Leiter Fachstelle Kirche und Wirtschaft der Evangelisch-reformierten Landeskirche des Kantons Zürich



Inkraftsetzung: Der SECA Vorstandsausschuss verabschiedete die vorliegende Version am 14. März 2006 zuhanden des SECA Gesamtvorstands. Die SECA Generalversammlung verabschiedete den vorliegenden Code of Conduct für Private Equity Investments am 20. Juni 2006.
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Yearbook 2007 Einleitung Private Equity hat heute aus verschiedenen Blickwinkeln eine erhebliche Bedeutung. Es ist einerseits eine wichtige Anlageklasse und andererseits kann Private Equity als Instrument zur Unterstützung von zukunftsträchtigen Unternehmungen gesehen werden, womit auch – insbesondere mangels alternativer Finanzformen ein erheblicher volkswirtschaftlicher Nutzen besteht. Das Private Equity Geschäft ist eine anspruchsvolle Tätigkeit, die von allen Involvierten viel Know-how, Sachverstand, Urteilsvermögen sowie verantwortungsvolles Handeln verlangt. Eine vom Vorstand eingesetzte Fachgruppe der SECA hat sich darüber Gedanken gemacht, welches Erfolgsfaktoren für eine nachhaltig erfolgreiche Tätigkeit im Private Equity Umfeld sind. Diese Überlegungen sollen einerseits einen Beitrag zu eigenverantwortlichem Handeln der Akteure im Private Equity Geschäft leisten und andererseits externen Interessierten einen Einblick in die Herausforderungen dieser anspruchsvollen Investitionstätigkeit gewähren. Basis für die vorliegenden Überlegungen waren in erster Linie Inputs von führenden Branchenvertretern sowie Empfehlungen ausländischer Organisationen, wie beispielsweise der EVCA. Die Überlegungen stellen eine Momentaufnahme dar und sind im Zuge der Entwicklungen des Private Equity Geschäfts periodisch zu überprüfen resp. zu aktualisieren. Die einzelnen Kapitel sind im Rahmen der Übersichtlichkeit fast ausnahmslos gegliedert in Fazit, Ausgangslage und Votum. Die SECA ist überzeugt, dass die Bedeutung von Private Equity als Anlageklasse und volkswirtschaftliches Element weiterhin zunehmen wird und dass professionelles, verantwortungsvolles Handeln der Akteure in diesem Markt die Entwicklung noch beschleunigen wird.
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1.



Private Equity: Erfolg durch verantwortungsvolles, professionelles Handeln Private Equity übernimmt eine wichtige Funktion in der Volkswirtschaft, indem es Firmen in Phasen dynamischer Entwicklung mit risikofähigem und risikobehaftetem Kapital versorgt. Unternehmen verfügen oft nicht über das für diese Phasen notwendige Eigenkapital. Banken können und wollen diese finanziellen Risiken nicht in ihr Kreditportfolio aufnehmen. Die Übernahme dieser Risiken und damit die Ermöglichung der entsprechenden Entwicklungsoptionen sind zentrale Elemente der volkswirtschaftlichen Funktion von Private Equity, das damit die Chancen und Risiken übernimmt, die mit unternehmerischen Umbruchphasen verbunden sind. Kennzeichnend für diese Phasen ist nebst raschen Veränderungen ein hohes Mass an Unsicherheit. Informationsvorsprünge und -asymmetrien könnten unter Umständen einzelne Akteure dazu verleiten, kurzfristige Vorteile zulasten schlechter informierter Risikoträger zu erzielen. Damit erhöhen sie nicht nur die Risiken für die anderen Partner, sondern sie schaden langfristig der Reputation von Private Equity. Integrität, Ethik, Corporate Governance und transparente Kommunikation sind deshalb nicht nur für den einzelnen Akteur am Markt, sondern für die optimale Rolle und Entwicklung von Private Equity in der Volkswirtschaft unabdingbar. Die vorliegende Broschüre soll diese Entwicklung massgeblich leiten und unterstützen. Im beschriebenen Umfeld von Private Equity mit teilweise in Konflikt stehenden Interessen, sind folgende ethische Werte von zentraler Bedeutung: Respekt als Grundhaltung des Einzelnen ist die Voraussetzung dafür, dass Fairness und Verantwortung sich entfalten können. Respekt stellt sicher, dass die eigenen Interessen sich dem fairen Ausgleich mit den legitimen Interessen der Mitbeteiligten auch im Konfliktfall stellen. Respekt ist ausserdem die Grundlage der Bereitschaft zur Übernahme von Verantwortung, welche über die unmittelbaren Eigeninteressen hinausgeht. Fairness ist durch das gegenseitige Bestreben gekennzeichnet, Situationen zu schaffen, in denen Chancen und Risiken gleichermassen (bzw. nach Massgabe ihres finanziellen Engagements) auf alle Beteiligten verteilt werden. Interessen sollen offen gelegt und Informationen allen in gleicher Weise zugänglich gemacht werden. Das Ideal ist eine Win-Win-Situation, in der keiner der am Geschäft Beteiligten seinen Gewinn auf Kosten des Anderen gemacht hat. Verantwortung weist über die unmittelbar Beteiligten hinaus auf das Funktionieren des Gesamtmarkts sowie auf diejenigen Stakeholder, welche ihre Interessen nicht selber in die Entscheidungen und Transaktionen einbrin-
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Yearbook 2007 gen können (Kunden, Mitarbeitende und Lieferanten der Zielgesellschaften, Öffentlichkeit und Umwelt1). Gerade im Spannungsfeld von „Legalität – Legitimität“ werden diese zentralen Werte die Akteure zu ethisch korrektem Handeln anleiten. Die Ausführungen im Rahmen des Code of Conduct beruhen auf folgenden Annahmen: Private Equity Finanzierungen erfolgen als indirekte Finanzierungen. Bei einer indirekten Finanzierung werden die Mittel der Kapitalgeber in einem Private Equity Fund gebündelt, der durch einen Fund Manager (Managementgesellschaft) geführt wird. Der Fund Manager befindet sich in einer Doppelrolle. Zum Einen ist er Agent der Fund Investoren und zum Anderen ist er Principal des Portfoliounternehmens. Die Beteiligungsnahme der Private Equity Investoren erfolgt über Private Equity Funds. Die Ausführungen sind grösstenteils rechtsformunabhängig ausgestaltet. Falls nötig wird zwischen der Limited Partnership (LP) als international üblicher Rechtsform und der schweizerischen Aktiengesellschaft (AG) als derzeit einzig verfügbaren schweizerischen Form der kollektiven Kapitalanlage für Private Equity Funds unterschieden. Die folgenden Ausführungen beleuchten die Rechte und Pflichten der einzelnen Akteure im Private Equity Bereich unter Berücksichtigung ihrer unterschiedlichen Interessenlagen. Im Rahmen einer umfassenden Definition und Umsetzung der Governing Principles sollen Massnahmen in den folgenden Teilbereichen definiert werden: Code of Conduct



Verträge



Organe



Operative Prozesse



Bewertung, Portfolio



Berichte, Reports



Investor Relations



Abbildung: Massnahmen im Rahmen umfassender Governing Principles Es genügt vor diesem Hintergrund nicht, die Ethik als „Heilmittel“ zu betrachten, welches vorübergehend verordnet ist. Vielmehr stehen ethische Grundwerte gemeinsam mit dem durchaus legitimen Streben nach Gewinn am Anfang und am Ende jedes Engagements. Die ethisch korrekte Ausübung des Private Equity Geschäfts entspricht einer volkswirtschaftlich notwendigen und erwünschten Funktion im Rah1



Wobei die Umwelt nicht im eigentlichen Sinne als Anspruchsgruppe verstanden werden kann. Vielmehr ist mit NGOs zu rech-nen, welche als Anspruchsgruppen auftreten.
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men effizienter und risikogerechter Kapital Allokation. Führende Akteure im Private Equity Bereich werden die vorliegenden Grundsätze und Handlungsanweisungen umsetzen, um sich damit von ihren Mitbewerbern zu differenzieren. 2.



Fundraising und rechtliche Dokumentation



2.1



Fazit Die erfolgreiche Lancierung eines Private Equity Funds hängt von vielen Faktoren ab. Wesentliche Faktoren sind die Ausrichtung des geplanten Funds sowie der Track Record des Fund Managers im Rahmen der beabsichtigten Investitionsstrategie. Die Initianten eines Private Equity Funds informieren potenzielle Investoren daher in einer frühen Phase der Lancierung mittels eines Preliminary Placement Memorandum (PPM) umfassend über den zukünftigen Fund. In einer späteren Phase wird die ausführliche Dokumentation erarbeitet, nämlich das Placement Memorandum und die Gründungsunterlagen des Funds. Diese Vorschläge werden in Verhandlungen mit den Investoren ausgearbeitet und bilden dann die Grundlage für die spätere operative Tätigkeit wie für die Corporate Governance.



2.2



Ausgangslage Die frühzeitige Planung ist unerlässlich für eine erfolgreiche Lancierung eines Private Equity Funds. Die Planung umfasst dabei u.a. die Definition der Investment Strategie, die Zielmärkte und davon abhängig die Grösse des anvisierten Funds. Weiter definiert der Initiator eines neuen Funds die rechtliche Struktur und die wirtschaftlichen Eckdaten wie Management Fee und Erfolgsbeteiligung des Fund Managers. Der Initiator muss ebenfalls den entsprechenden Track Record aufarbeiten und bereitstellen. Dazu gehören Informationen wie Investitionsvolumen und Erfolgszahlen sowie die Darstellung einiger für die gewählte Strategie typischer Investitionen in der Vergangenheit. In Abhängigkeit von der gewählten Strategie und der wirtschaftlichen Situation werden die notwendigen Ressourcen beim Fund Manager (Teamgrössen, fachliche Kompetenzen, finanzielle Mittel) definiert. Die Ergebnisse werden im Preliminary Placement Memorandum (PPM) zusammengefasst. In einer späteren Phase des Fund Raisings werden die im Rahmen des Preliminary Placement Memorandum festgehaltenen Eckpunkte aufgrund des Feedbacks von potenziellen Investoren überarbeitet und im Placement Memorandum (PM) festgehalten. Parallel werden die rechtliche Struktur definiert und die entsprechenden Dokumente erarbeitet (z.B. Limited Partnership Agreement). Es ist üblich, dass die rechtlichen Dokumente wie das Limited Partnership Agreement das Resultat von Verhandlungen mit zukünftigen Investoren sind. Im Rahmen dieser Verhandlungen soll der Initiator mit geeigneten Massnahmen sicherstellen, dass alle existierenden und
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Yearbook 2007 potenziellen Investoren laufend über die Änderungen informiert werden. Dem Sponsor eines Private Equity Funds obliegt auch die Pflicht, die Regelungen zur der Geldwäscherei einzuhalten. 2.3



Votum Die Dokumentation wird im Wesentlichen aus einem Placement Memorandum sowie den Gründungsurkunden bestehen. Das Preliminary Placement Memorandum sowie in einer späteren Phase das Placement Memorandum sind die wichtigsten Marketinginstrumente und müssen vor dem First Closing vorliegen. Beim Marketing der Investitionsmöglichkeit müssen die Vorschriften der verschiedenen Jurisdiktionen beachtet werden. Es ist üblich, dass die Dokumente im Rahmen der Verhandlungen mit potenziellen Investoren laufend angepasst werden. Dabei ist es wichtig, dass alle Investoren laufend über die Anpassungen informiert werden. Die Dokumentation muss vollständig, korrekt transparent und klar verständlich sein. Track Record Informationen sollen zudem testiert werden. Folgende Punkte sollen behandelt werden:  Preliminary Placement Memorandum / Placement Memorandum Generelle Informationen zum Fund - Strategische Ausrichtung (Investment Scope und Zielmärkte) - Informationen zu den Zielmärkten (z.B. Marktgrösse, Transaktionsvolumen, Konkurrenzsituation) - Fundgrösse bzw. Target (nur PPM bzw. IM) - Grundzüge der rechtlichen Struktur und Domizil der Investitionsgelegenheit - Investment (Anlage) Richtlinien, Investment Kriterien und Investment Periode - Investment Restriktionen inklusive Lending und Borrowing Richtlinien - Exit-Strategien (Investments) - Zusammenfassung der wirtschaftlich relevanten Eckpunkte der rechtlichen Dokumentation wie Limited Partnership Agreement - Darstellung des relevanten Track Records - Darstellung einiger Beispiele für strategiekonforme Investments - Risikofaktoren - Darstellung der steuerlichen und rechtlichen Situation in ausgewählten Jurisdiktionen (Herkunftsländer der wichtigsten Investoren)
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Informationen zum Fund Manager - Management Struktur und Management Team - Investment Committee und Advisory Board - Rechte und Pflichten des Managers - Entschädigung des Managers - Andere Erträge des Managers (Verwaltungsratshonorare, Transaktionsgebühren) - Ko-Investitionen  Dokumentation zum Fund (z.B. Limited Partnership Agreement) - Parameter der Investitionstätigkeit (z.B. maximaler Investmentbetrag pro Portfoliogesellschaft, Limitationen im Underwriting) - Abrufmechanismus (Drawdown) von Committed Capital bei Limited Partnerships und die Folgen bei Nichterfüllen (Default Clause) - Management Fee und Erfolgsbeteiligung - Ausschüttungspolitik - Regelungen zur Ablösung des Fund Managers - Beendigung und Auflösung des Private Equity Funds oder der Private Equity Gesellschaft - Regelungen zu den erforderlichen Quoren für die Änderungen und Ergänzungen der Dokumentation - Bewertungs- und Berichterstattungsrichtlinien - Aufteilung der Betriebskosten des Private Equity Funds zwischen Investoren und Fund Manager - Rechte und Pflichten des Investor Advisory Boards sowie der Annual Investor Meetings (sofern anwendbar) - Handhabung von möglichen Interessenkonflikten - Lancierung anderer Funds durch den Manager bzw. die Übernahme anderer Beratungsmandate durch den Manager während der Laufzeit des aktuellen Funds - Ausscheiden eines Investors bzw. Abtretung und Verkauf der Fund-Anteile
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Investitionsprozess



3.1



Fazit Der Manager des Private Equity Funds tätigt im Rahmen der definierten Investitionsstrategie eine Investition mit höchstem Sachverstand und mit der grösstmöglichen Sorgfalt. Dies setzt eine professionelle Arbeitsweise in allen Phasen des Prozesses voraus.



3.2



Ausgangslage Der Investitionsprozess im engeren Sinn beginnt nach der Identifikation eines möglichen Zielunternehmens mit der Analyse des Targets (Due Diligence). Wichtige weitere Phasen sind der Investitionsentscheid, die Strukturierung und Abwicklung der Transaktion sowie der spätere Exit. Der Betreuung während der Haltedauer ist ein separates Kapitel gewidmet. Ein spezieller Aspekt des Investitionsprozesses ergibt sich, wenn Folgeinvestitionen getätigt werden.  Due Diligence Der vom Manager geführte Due Diligence Prozess ist ein zentrales Element im Investitionsprozess und umfasst in der Regel alle wichtigen Unternehmensbereiche wie Geschäftsmodell, Finanzen, Recht, Steuern, Technologie, Umwelt und Personalvorsorge.  Investitionsentscheid Im professionellen Umfeld wird der Investitionsentscheid auf Basis eines umfassenden Investitionsantrags getroffen. In einem solchen Antrag werden das Geschäftsmodell, der Businessplan, die Stärken und Schwächen, die Chancen und Risiken sowie die Bewertungsüberlegungen im Detail zuhanden des Investitionskomitees dargestellt. Das Investitionskomitee setzt sich in der Regel aus den Entscheidungsträgern des Fund Managers zusammen, die üblicherweise über umfangreiche relevante Erfahrungen verfügen. Ein guter Investitionsantrag kann für die Überprüfung der Entwicklung einer Investition später wieder herangezogen werden und dient somit als ein Referenzpapier für die Beurteilung der Erfolgsentwicklung.  Strukturierung einer Investition / Folgeinvestitionen Investitionen eines Funds können auf viele verschiedene Wege strukturiert werden. In einigen Fällen, insbesondere im Venture Capital Bereich, ist der Fund ein passiver Minderheitsinvestor. In anderen Fällen hat der Fund Kontrollmehrheiten. Investitionen sollen immer so strukturiert werden, dass sie der Strategie des Funds entsprechen (Kontrolle, Laufzeit etc.). In diesem Zusammenhang besteht ein Private Equity Fund in der Regel auf die Entsendung von ihm vertrauten Personen in den Verwaltungsrat sowie die Unterzeichnung eines Aktionärbindungsvertrags. 317
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Besondere Herausforderungen können sich ergeben, wenn im Syndikat mit anderen Funds investiert wird. Einer Gleichschaltung der Interessen ist grosse Aufmerksamkeit zu schenken. Insbesondere im Venture Capital Bereich sind Folgeinvestitionen (Follow-on Investitionen) häufig. Konflikte können sich unter Anderem ergeben, wenn ein Manager mehr als einen Fund betreut, der ins entsprechende Target investiert hat oder wenn Mitarbeiter des Managers auch direkt ins Target investiert haben.  Dokumentation Die Beteiligung an einem Unternehmen oder der Kauf eines Unternehmens schlägt sich in einer grossen Zahl von umfangreichen Dokumenten und Verträgen nieder. Für den Fund Manager geht es dabei insbesondere darum, das Investment durch entsprechende vertragliche Regelungen bestmöglich zu schützen (z.B. Gewährleistungen der Verkäufer, Aktionärsrechte und -pflichten).  Verkauf einer Investition (Exit) Der Fund Manager wird die Art und Weise sowie den Zeitpunkt eines Exits in enger Abstimmung mit den anderen Investoren und unter Berücksichtigung der aktuellen Marktsituation bestimmen. Spezifische Problemstellungen können sich ergeben, wenn ein Investmentsyndikat einen Exit-Entscheid zu treffen hat. 3.3



Votum  Due Diligence Ein Investment Manager führt im Rahmen der Abklärungen für einen Investitionsentscheid eine sorgfältige und den Verhältnissen angemessene Due Diligence durch. Die Erkenntnisse der Due Diligence und die daraus abgeleiteten Schlussfolgerungen sind vor dem Hintergrund des Investitionsantrags offen und transparent darzustellen. Ein erfolgreicher Fund Manager wird ebenfalls nicht zögern, den Akquisitionsprozess abzubrechen, wenn die Due Diligence entsprechende Ergebnisse zu Tage bringt. Professionalität und Objektivität sind absolut erforderlich.  Investitionsentscheid Wenn immer möglich sollte der Investitionsentscheid von mehreren erfahrenen und branchenkundigen Personen getroffen werden. Die Basis für diesen Entscheid bildet ein Investitionsantrag, der umfassend über Geschäftsmodell, Businessplan, Stärken, Schwächen, Chancen und Risiken sowie die Bewertungsüberlegungen im Detail und sämtliche Erkenntnisse aus der Due Diligence orientiert. Es ist die Aufgabe des Investitionskomitees, Chancen und Risiken entsprechend abzuwägen. Ist die Person, welche den Investitionsantrag ausgearbeitet hat, Mitglied des im Entschei-
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Yearbook 2007 dungskomitees, sollte sie beim entsprechenden Entscheid in den Ausstand treten.  Strukturierung einer Investition / Folgeinvestitionen Jede Investition soll so strukturiert werden, dass die Interessen des Funds gewahrt werden. Dazu gehören insbesondere Mitspracherechte im Rahmen des Aktionärsbindungsvertrags, der Statuten und des Organisationsreglements und sowie die Garantien und Gewährleistungen des Kaufvertrags. Der Fund Manager wird ebenfalls für eine steueroptimale Struktur besorgt sein. Für einen Fund Manager ist es ratsam, ein Netzwerk von Experten zu pflegen, um Transaktionen effizient und optimal abwickeln zu können. Ein eingespieltes Team ist insbesondere in Auktionssituationen wichtig. Bei der Strukturierung der Transaktion ist ein der Situation angepasster Aktionärbindungsvertrag wichtig. Dieser Vertrag regelt unter anderem folgende Punkte: • Zusammensetzung des Verwaltungsrats • Informationsrechte • Entscheide, welche die Zustimmung der Investoren benötigen, z.B.: - Strategie - M&A-Transaktionen - Dividendenzahlungen - Aufnahme / Rückzahlung von Darlehen - Veränderungen im Aktienkapital • Vorzeitiger Austritt eines Investors • Rechte der Investoren beim Verkauf - Verkaufsrechte - Tag-along / Drag-along Rights (Recht auf Mitverkauf / Pflicht zum Mitverkauf) • Konkurrenzverbote  Verkauf einer Investition (Exit) Der Fund Manager wird die Art und Weise sowie den Zeitpunkt eines Exits in enger Abstimmung mit den anderen Investoren und unter Berücksichtigung der aktuellen Marktsituation bestimmen. Spezifische Problemstellungen können sich ergeben, wenn ein Investmentsyndikat einen Exit-Entscheid zu treffen hat. Insbesondere bei Investitionen im Syndikat wird der Fund Manager versuchen sicherzustellen, dass die Interessen des Funds nicht durch Unstim319
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migkeiten im Syndikat geschädigt werden können. Dazu dienen insbesondere entsprechende Regelungen im Aktionärsbindungsvertrag oder im Syndikatsvertrag. 4.



Information und Berichterstattung



4.1



Fazit Die Berichterstattung eines Private Equity Fund genügt den Ansprüchen der traditionellen Rechnungslegung und den darüber hinausgehenden Informationsbedürfnissen der Private Equity Investoren.



4.2



Ausgangslage Die externe Berichterstattung ist die massgebende Informationsgrundlage für die Entscheidungen der Investoren und soll daher zeitnah, zuverlässig und korrekt sein. Im Rahmen der Berichterstattung sollen die folgenden Aspekte abgedeckt werden:  Informationen zu den Portfoliogesellschaften: Die Berichterstattung soll auch die wichtigsten finanziellen und nichtfinanziellen Informationen zu den einzelnen Portfoliogesellschaften enthalten. Nichtfinanzielle Informationen können u.a. Angaben zu Meilensteinen und zu allfälligen Exit-Plänen sein.  Informationen zur Bewertung der Portfoliounternehmen: Die Bewertung der Portfoliounternehmen stellt die zentrale Problematik in der traditionellen Rechnungslegung von Private Equity Funds dar. In einem ordentlichen Abschluss sind üblicherweise der konkrete Wert der Beteiligung sowie die allgemein gehaltenen Bilanzierungs- und Bewertungsgrundsätze offen zu legen. Weitere Hinweise zur jeweiligen Bewertungsbasis und den zugrunde liegenden Annahmen der Bewertung werden in der Regel nicht gegeben. Die Bewertungs-grundlagen werden üblicherweise den Mitgliedern des Investor Advisory Boards vorgestellt.



4.3



Votum Der nach gesetzlichen Vorgaben oder anerkannten Rechnungslegungsstandards generierte Abschluss eines Private Equity Funds mit seinen klassischen Bestandteilen Bilanz, Erfolgsrechnung, Mittelflussrechnung und Anhang soll den Investoren ein den tatsächlichen Verhältnissen entsprechendes Bild der wirtschaftlichen Lage vermitteln (True and Fair View). Ein Private Equity Fund soll in seinen Geschäftsberichten eine erweiterte externe Berichterstattung vornehmen, welche sowohl den traditionellen Abschluss beinhaltet als auch den darüber hinausgehenden Informationsbedürfnissen der Investoren gerecht wird. Neben dem eigentlichen Ab-
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Yearbook 2007 schluss sind in einem Geschäftsbericht gemäss den gültigen EVCA Reporting Guidelines die folgenden Informationen offen zu legen:  Informationen zum Private Equity Markt, z.B: - Übersicht über Entwicklungen und Trends im Private Equity Markt - Regulatorische Entwicklungen - Marktposition des Private Equity Funds  Informationen zum Private Equity Fund, z.B: - Executive Summary zur Investitionstätigkeit - Traditioneller Abschluss - Partners’ Capital Account Statement (bei Limited Partnerships) - Fee Statement - Fund Performance (bei Limited Partnerships: IRR) - Fund Summary (Rechtsform und Organisationsstruktur, Investitionsstrategie und Anlagerichtlinien, Qualifikation und Track Record des Investment Managers, Investitionsprozess) - Angaben zur Corporate Governance des Funds - Angaben zum Risk Management des Funds  Informationen zu den Portfoliounternehmen, z.B: - Investmentübersicht (total investierter Betrag, Investitionen und Desinvestitionen, Bewertungen, realisierte und unrealisierte Gewinne und Verluste) - Bewertungsgrundlagen und -annahmen - Wesentliche Finanzkennzahlen (Umsatz, EBITDA, EBIT, Nettoergebnis) - Grunddaten (Name, Sitz, Geschäft, Branche, Rolle des Private Equity Funds, Finanzierungsphase) - Geschäftsverlauf und spezifische Ereignisse - Milestoneanalyse - Exit-Pläne Ein Private Equity Fund soll quartalsmässig Bericht erstatten. Der Jahresabschluss soll durch unabhängige Wirtschaftsprüfer geprüft werden.
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5.



Bewertung der Portfoliounternehmen



5.1



Fazit Die Portfoliounternehmen werden unter Vorbehalt von Sonderfällen im Rahmen der externen Berichterstattung mit dem beizulegenden Fair Value (Zeitwert) bewertet. Es wird ein adäquater Bewertungsprozess implementiert, der der grossen Bedeutung der Bewertung gerecht wird.



5.2



Ausgangslage Die regelmässige Bewertung der Portfoliounternehmen im Rahmen der externen Berichterstattung ist eine zentrale Herausforderung im Private Equity Geschäft. Eine den wirklichen Verhältnissen entsprechende Bewertung von Portfoliounternehmen ist von zentraler Bedeutung: Sie determiniert im Wesentlichen die Performance eines Funds (Net Asset Value und IRR) sowie (unter Umständen) das Ausmass der Entlohnung des Investment Managers. Die Bewertung der Beteiligungen erfolgt gemäss den Anforderungen der Fund Reglemente (Limited Partnership Agreement, gesetzliche Vorschriften). Wegen der bekannten Bewertungsproblematik soll ein Private Equity Fund seine Beteiligungen gemäss dem Fair Value Konzept bewerten. Das Konzept des Fair Value Accountings etabliert sich zunehmend als Standard für die Portfoliounternehmen und für das Reporting von Funds. Ausnahme: Bei Portfoliounternehmen, deren Marktwert schwer zu ermitteln ist, darf die Bewertung gemäss bisheriger Schweizer Tradition zu den Einstandskosten erfolgen, sofern diese tiefer sind als der Fair Value. Dies gilt vor allem für jüngere Unternehmen, die noch weit von der Profitabilität entfernt sind, sowie für Beteiligungen, deren Bewertung zum Fair Value Prinzip unverhältnismässig aufwändig ist.



5.3



Votum Ein Private Equity Fund soll einen adäquaten Bewertungsprozess zur Bestimmung zuverlässiger Fair Values der Beteiligungen implementieren. Bei der Bestimmung des Fair Values einer Beteiligung gliedert sich der Prozess in die folgenden zwei Schritte: Im ersten Schritt sind alle bewertungsrelevanten Faktoren und Techniken systematisch zu evaluieren und zur Bestimmung des Fair Values jeder Beteiligung heranzuziehen. Zu diesen Faktoren und Techniken gehören insbesondere:
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Yearbook 2007  Anschaffungskosten einer Beteiligung  Erzielte Preise bei nachfolgenden Finanzierungsrunden oder Markttransaktionen (Trade Sale, Secondary Sale)  Ermittelte Werte aus Bewertungsmodellen (Substanzorientierte Ansätze, Discounted Cash Flow Methode, Market Multiples)  Nicht quantifizierte Wertindikatoren wie Milestoneanalyse, spezifische Ereignisse im operativen Bereich (z.B. Liquiditäts- und Finanzengpässe, Verlust oder Wechsel des Managements, ausstehende Gerichtsfälle) und Umweltanalyse (z.B. negative Marktentwicklung, technologische Entwicklungen, politische Veränderungen) Basierend auf einer Gesamtbetrachtung sämtlicher aus dem ersten Schritt resultierender Hinweise für den Fair Value ist im zweiten Schritt nach bestem Wissen und Gewissen die Bestimmung des Fair Values per Bewertungsstichtag vorzunehmen. Falls aus den anwendbaren Faktoren und Techniken verschiedene Werte resultieren, hat sich der Bewertende situationsspezifisch für jene Bewertungsgrundlage zu entscheiden, welche als verlässlichste Quelle des Fair Values betrachtet werden kann. Die Zuverlässigkeit der Bewertungsmodelle ist genau zu evaluieren. Ein zuverlässiger Preis einer vergleichbaren Transaktion während der Bewertungsperiode ist als bester Hinweis für den Fair Value zu betrachten und dementsprechend einem Modellwert vorzuziehen. Die Bewertung jeder Beteiligung ist mittels eines standardisierten Valuation Worksheets zu dokumentieren. In Fällen, in denen die vorgenannten Methoden keine zuverlässige Bewertungsgrundlage bieten oder zu aufwändig sind, insbesondere bei jüngeren auf absehbare Zeit nicht profitablen Unternehmen, kann die Bewertung zu den Einstandskosten erfolgen. Abweichungen vom Fair Value Ansatz sind offen zu legen und zu begründen. Im Rahmen der Corporate Governance sind als Teil des Bewertungsprozesses angemessene Kontrollmechanismen zu implementieren. Dazu können folgende Massnahmen gehören: regelmässige Valuation Meetings des gesamten Investment Teams, die Evaluation und Genehmigung der Bewertung durch die Geschäftsleitung des Investment Managers, die Evaluation und Genehmigung der Bewertung durch das Kontrollgremium (AG: Verwaltungsrat, LP: Advisory Board) des Funds sowie die Bewertungsprüfung durch den Abschlussprüfer. .



323



SECA



Swiss Private Equity & Corporate Finance Association



6.



Interessenkonflikte



6.1



Fazit Potenzielle Interessenkonflikte zwischen dem Fund Manager und den Investoren sind im Private Placement Memorandum (PPM) transparent darzulegen und zu erörtern. Adäquate Massnahmen und Mechanismen zur Entschärfung dieser Konflikte sind in der Governance Struktur des Funds (AG: Statuten und Reglemente; LP: Gesellschaftsvertrag) zu implementieren und ebenfalls im PPM offen zu legen.



6.2



Ausgangslage Die Beziehung zwischen dem für die Vermögensverwaltung verantwortlichen Fund Manager und den Investoren (LP: Limited Partners, AG: Aktionäre) kann potenziellen Interessenkonflikten ausgesetzt sein. Derartige Interessenkonflikte in einer Fund Struktur können unterschiedlicher Art sein. Typische Interessenkonflikte sind beispielsweise:  Fund Manager: Reduktion des Arbeitseinsatzes und der Qualität der Vermögensverwaltung; insbesondere in Absenz einer angemessenen Anreizentlohnung  „Distribution in Specie“ anstelle von Cash  Beauftragung einer dem Fund Manager nahe stehenden Institution z.B. mit einem Investment Banking Mandat  Falsche Strukturierung der erfolgsabhängigen Entlöhnung



6.3



Votum Im Private Placement Memorandum (PPM) des Private Equity Funds ist darzulegen, wie im Rahmen des Vertragswerks allfällige Interessenkonflikte gelöst werden. Mittels angemessener Kontrollen und Anreizsysteme können potenzielle Interessenkonflikte adäquat entschärft werden. Beispiele solcher Massnahmen sind nachfolgend aufgeführt. Private Equity Fund in der Form der LP – Spezifische Vertragsklauseln im Limited Partnership Agreement (LPA):  Aufnahme von Kontrollrechten für die Investoren: Suspension Clauses (Recht des Investors zur Einstellung weiterer Zahlungen), Divorce Clauses (Recht zur Auswechslung des Investment Managers) sowie Termination Clauses (Recht zur Liquidation des Funds). Bezüglich den Divorce Clauses kann unterschieden werden zwischen No-Fault Divorce Clause und For Cause Divorce Clause.
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Yearbook 2007  Errichtung eines Advisory Boards, bestehend aus Limited Partners, welches spezifische, im Rahmen des Limited Partnership Agreements definierte Aufgaben wahrnimmt (z.B. Information zu den Bewertungen, Behandlung von Interessenkonflikten, Bewilligungen im Rahmen von Ausnahmeregelungen).  Vereinbarung, dass der Jahresabschluss durch einen unabhängigen Wirtschaftsprüfer geprüft und testiert wird. Diese Prüfung soll insbesondere auch die internen Prozesse und Kontrollen des Fund Managers im Rahmen der Abschlussprüfung miteinbeziehen.  Vertragliche Festlegung von Anlagerichtlinien und periodische Überprüfung der Einhaltung durch unabhängige Wirtschaftsprüfer.  Vertragliche Vereinbarung einer Kapitalbeteiligung des Fund Managers am Fund zwecks Interessenharmonisierung mit den Investoren. Private Equity Fund in der Form der AG – Festzulegen in Statuten und Reglementen:  Kontrollrechte der Aktionäre: Recht zur Auswechslung des Fund Managers aufgrund Statutenfestsetzung durch Generalversammlung.  Kontrolle durch den Verwaltungsrat der AG: Dieser soll beispielsweise die folgenden Überwachungs- und Kontrollaufgaben wahrnehmen (in den Statuten festzulegen): (1) Prüfung der Einhaltung der Anlagerichtlinien durch den InvestmentManager; (2) Genehmigung der Fee-Zahlungen an den Investment Manager; (3) Überwachung der Liquiditätssituation des Funds; (4) Genehmigung der Bewertung der Portfoliounternehmen im Rahmen der externen Berichterstattung; (5) Generelle Überwachung der Performance des Funds.  Verabschiedung verbindlicher Anlagerichtlinien und periodische Überprüfung der Einhaltung durch unabhängige Wirtschaftsprüfer.  Kapitalbeteiligung des Fund Managers am Fund zwecks Interessenharmonisierung.
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7.



Unabhängigkeit



7.1



Fazit Die Corporate Governance soll sicherstellen, dass mit den seitens der Investoren anvertrauten Geldern sorgfältig umgegangen wird. Grösstmögliche Unabhängigkeit zwischen dem Private Equity Fund und dem Fund Manager soll dazu führen, dass die Investoren ihre Kontrollrechte optimal ausüben können. Es kann nicht genug betont werden, dass im professionellen Private Equity Umfeld der Fund Manager und die Organe des Funds dasselbe Ziel verfolgen: ein möglichst optimales Investitionsergebnis.



7.2



Ausgangslage Die Organisation und Ausgestaltung des Private Equity Funds, der Managementgesellschaft sowie allfälliger Kontrollgremien hängen im Wesentlichen von den jeweiligen Rechtsformen ab. Für jede Rechtsform ist aus den geltenden Rechtsvorschriften zu entnehmen, wie der Fund und die Managementgesellschaft zu organisieren sind und welches die Rechte und Pflichten der jeweiligen Organe sind. Allfälligen rechtlichen Anforderungen betreffend die Unabhängigkeit sind dabei besondere Aufmerksamkeit zu schenken. Eine angemessene Unabhängigkeit zwischen dem Fund Manager und den Investoren ist ein zentrales Element einer funktionierenden Corporate Governance.



7.3



Votum Die Organe des Funds und der Managementgesellschaft, d.h. beispielsweise Verwaltungsrat, Geschäftsleitung, Investment Committee, sind so zu besetzen, dass das Prinzip der "checks and balances“ optimal funktioniert. Auch unter Berücksichtigung der Einhaltung von Unabhängigkeitsvorschriften soll eine konstruktive Zusammenarbeit zwischen dem Fund Manager und den Organen des Funds jederzeit möglich sein. Oberste Maxime ist der optimale Einsatz der Investorengelder und die Erzielung einer guten Rendite für die Investoren. Es ist sicherzustellen, dass die Kontrollrechte sämtlicher Investoren jederzeit ausgeübt werden können. Um dies zu erreichen, ist die Unabhängigkeit horizontal (z.B. zwischen Fund Manager und Fund) und vertikal (innerhalb der Organe und Geschäftsleitung des Funds oder der Managementgesellschaft) zu gewährleisten:
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Yearbook 2007  Eigenständige Willensbildung der von der Fragestellung betroffenen Personen, die über entsprechende fachliche Fähigkeiten verfügen und unter Berücksichtigung der gesetzlichen, statutarischen oder vertraglichen Pflichten entscheiden.  Klare Regelung der Zuständigkeiten, Kompetenzen und Verantwortungen, Berichterstattung, Aufsicht sowie der Vorschriften über Beschlussfassung und Protokollierung in Reglementen und Statuten (AG) sowie Gesellschaftsvertrag (LP). 8.



Ko-Investitionen des Fund Managers



8.1



Fazit Ko-Investionen des Fund Managers sind verbindlich im Gesellschaftsvertrag (Limited Partnership) respektive in den Statuten (Aktiengesellschaft) zu regeln. Zwecks Interessenharmonisierung zwischen Investoren und Fund Manager sollte sich letzterer idealerweise am Fundkapital beteiligen.



8.2



Ausgangslage Heute ist es Industriestandard, dass der Fund Manager mindestens 1% des Fund Kapitals beibringt. Dadurch wird versucht, die Interessen zwischen externen Fund Investoren und dem Fund Manager gleichzuschalten. Einige Private Equity Gesellschaften erlauben es dem Fund Manager, in gewissem Umfang direkt in die Zielunternehmen zu investieren. In den meisten Fällen ist eine derartige Regelung suboptimal. Zur Sicherstellung der Investoreninteressen stellen sich in einem solchen Fall besondere Anforderungen an die Corporate Governance.



8.3



Votum Eine Ko-Investition hat grundsätzlich vor dem Hintergrund zu geschehen, dass jederzeit die Interessen sämtlicher Fund Investoren vollumfänglich gewahrt werden. Im Falle einer Beteiligung des Fund Managers am Fund, was heute dem Industriestandard entspricht, ist dies vollumfänglich gegeben. Der Fund Manager hat in diesem Fall den grössten Anreiz, für den Fund eine optimale Performance zu erzielen. Direktinvestitionen des Fund Managers in ausgewählte Zielunternehmen sind in der Regel nicht erlaubt. Sind in gewissem Umfang seitens des Fund Managers Direktinvestitionen in die Zielunternehmen dennoch erlaubt, ist einerseits sicherzustellen, dass ein transparentes Auswahlverfahren vorhanden ist und andererseits die Manager zu gleichen Konditionen investieren wie der Fund. In Bezug auf die Grössenordnung derartiger Direktinvestitionen ist sicherzustellen, dass der Fund Manager immer den Anreiz hat, sämtliche Portfoliounternehmen angemessen zu betreuen. 327
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Es ist ratsam, derartige Ko-Investitionen beispielsweise durch das Advisory Board überprüfen zu lassen. 9.



Zusammensetzung des Fund Management Teams



9.1



Fazit Die optimale Zusammensetzung des Fund Management Teams ist entscheidend für den Investitionserfolg. Den Aspekten unterschiedlicher Erfahrungen, Kompetenz, Reputation sowie Ausbildung ist dabei besondere Beachtung zu schenken.



9.2



Ausgangslage Der Zusammensetzung des Fund Management Teams kommt in Bezug auf den Investitionserfolg eines Private Equity Funds eine entscheidende Bedeutung zu. Dabei gilt es zu beachten, dass je nach Phase des Investitionsprozesses unterschiedliche Fähigkeiten und Erfahrungen notwendig sind. Bei der Beurteilung eines Investments sind strategische Kompetenzen sowie industrielle Erfahrung gefragt. Zur Durchführung einer Transaktion braucht es erfahrene Dealmaker, bei der nachfolgenden Betreuung industrielle und organisatorische Kompetenz.



9.3



Votum Zur Sicherstellung des optimalen Einsatzes der dem Management Team anvertrauten Investorengelder gilt es, bei der Zusammensetzung des Teams insbesondere folgenden Elementen Beachtung zu schenken:  Fähigkeiten und Erfahrungen: Das Fund Management Team soll so zusammengesetzt sein, dass im Team alle Kompetenzen vorhanden sind, die für eine optimale Aufgabenerfüllung über alle Stadien des Investmentzyklus hinweg erforderlich sind. Investitionsentscheide müssen aufgrund einer gesicherten Informationsbasis getroffen und umgesetzt werden können. Es muss das Wissen und die Erfahrung im Team vorhanden sein, um die bei einem Einstieg nötigen Prüfungen durchzuführen, die Analyseergebnisse richtig zu interpretieren und die Transaktionen formell einwandfrei abzuwickeln. Nach dem Einstieg sind zusätzliche Fähigkeiten gefragt. Abhängig davon, wie tief sich ein Fund Manager in das tägliche Geschäft einer Portfoliogesellschaft involviert, sind operative Erfahrungen von Teammitgliedern allenfalls ein Muss. Bei der Teamzusammensetzung ist zu entscheiden, welches die optimale Teamgrösse ist und wie dieses zusammengesetzt werden soll. In der Regel zahlt es sich aus, wenn eine Ausgewogenheit zwischen ausgesprochenen Dealmakern und operativ und führungsmässig erfahrenen
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Yearbook 2007 Managern besteht. Ein idealer Fund Manager vereinigt beide Kompetenzen.  Beziehungen: Mit der zunehmenden Reife der Industrie und dem damit einhergehenden Wettbewerbsdruck werden persönliche Beziehungen und Netzwerke sowie lokale und/oder industrielle Verankerung der Teammitglieder zunehmend wichtiger. Oft sind erfahrene Fund Manager Mitglieder in Verwaltungsräten und/oder wirtschaftlichen Interessenverbänden.  Reputation: Ein solider Investment- und Geschäfts-Track Record sowie ein makelloser Ruf jedes einzelnen Teammitglieds sind Grundvoraussetzungen, damit einem Private Equity Fund die notwendigen Investitionsmittel zur Verfügung gestellt werden.  Weiter- und Fortbildung: Da das Private Equity Geschäft in Bezug auf die Wissensanforderungen sehr komplex ist, sollen in einem Management Team Gebiete wie Finanzen, Recht, Steuern, Führung ausreichend kompetent abgedeckt sein. Es ist üblich, dass für die Bearbeitung von speziellen Aufgaben, insbesondere im Rahmen der Abwicklung einer Transaktion, externe Spezialisten beigezogen werden.  Kontinuität: Eine ausgeglichene Alterspyramide verbreitert nicht nur die Erfahrungs- und Wissensbasis eines Teams, sondern trägt auch massgeblich zur Kontinuität bei. Die Nachfolge kann auf diese Weise organisch gelöst und die Kultur eines Teams erhalten werden. Investoren legen in der Regel grossen Wert darauf, dass in Bezug auf den Fund Manager als Schlüsselperson Stabilität vorhanden ist. Die diesbezüglichen Anforderungen der Investoren werden oft in sog. Key Man Clauses formuliert. 10.



Entschädigung des Fund Managers



10.1 Fazit Im professionellen Private Equity Umfeld spielt heute die erfolgsabhängige Entschädigung eines Fund Managers eine massgebliche Rolle. Das Entschädigungssystem ist so zu strukturieren, dass die dem Fund Manager gewährten Anreize zur Erfüllung der Bedürfnisse der Investoren beitragen. Die Entschädigung beinhaltet in der Regel eine fixe Grundgebühr (Management Fee) und eine variable Erfolgsgebühr (beispielsweise Carried Interest). Die Erfolgsgebühr führt zu einer Interessenharmonisierung zwischen Investoren und Fund Manager. 10.2 Ausgangslage Die Entschädigung ist ein wichtiger Faktor in der Beziehung zwischen dem Fund Management und den Investoren. Mittels erfolgsabhängiger Entschädigung des Investment Managers werden Interessen zwischen den Investo329



SECA



Swiss Private Equity & Corporate Finance Association



ren und dem Fund Manager gleichgeschaltet. Im professionellen Private Equity Umfeld sind die Anforderungen, welche den Fund Manager zu einer erfolgsabhängigen Entschädigung berechtigen, oft sehr hoch. In der Praxis hat sich die Kombination zwischen fixer (Management Fee) und erfolgsabhängiger (beispielsweise Carried Interest) Entschädigung etabliert. Die operativen Kosten der Managementgesellschaft werden durch die fixe Management Fee gedeckt. Die Transparenz in Bezug auf die Kosten für die Betreuung eines Funds ist heute gross genug, um die fixe Entschädigung adäquat festzulegen. Die am weitesten verbreitete Bemessungsbasis für die Management Fee ist das zugesagte Kapital (Committed Capital). Je nach Art des Funds beträgt die Management Fee heute zwischen 1.5% und 2.0% des zugesagten Kapitals. Zur Berechnung der erfolgsabhängigen Entschädigung sind in der Praxis zwei grundsätzlich verschiedene Modelle anzutreffen: (1) Berechnung der Performance Fee als Prozentsatz des NAV-Zuwachses zu Fair Values zwischen zwei Stichtagen (Bewertungsprinzip); (2) Berechnung der Performance Fee als Prozentsatz der realisierten Gewinne (Realisationsprinzip). 10.3 Votum Das Entschädigungsmodell eines Private Equity Funds sollte eine fixe Grundgebühr (Management Fee) und eine variable Erfolgsgebühr (beispielsweise Carried Interest) enthalten. Die Management Fee soll die operativen Kosten („at arm’s length“), welche bei der professionellen Betreuung eines Funds anfallen, decken. Die Performance Fee ist das Entgelt für die Leistungen des Fund Managers als Investor. Die Performance Fee soll sich nach der absolut erzielten Rendite richten. Der Benchmark für die erfolgsabhängige Entschädigung soll sich dabei an den „Best in Class“ orientieren. Der Entscheid für eines der in der Ausgangslage erwähnten Modelle betreffend erfolgsabhängiger Entschädigung hängt primär von der Ausschüttungs- respektive Reinvestitionspolitik sowie der vorgesehenen Lebensdauer eines Private Equity Funds ab. Bei einem Private Equity Fund in der Form der schweizerischen AG steht als Evergreen Fund mit grundsätzlich unlimitierter Lebensdauer die Wertmaximierung des NAV im Vordergrund. In diesem Fall wird in der Regel für die Ermittlung der Performance Fee das Bewertungsprinzip angewendet. Bei einer Private Equity Struktur in der 330



Yearbook 2007 Form der LP dagegen wird das Kapital aus verkauften Portfoliounternehmen laufend an die Investoren zurückbezahlt und der Fund wird nach rund 10 Jahren aufgelöst. Das Realisationsprinzip, welches den Fokus auf möglichst optimale Exits legt, sollte in diesem Fall zum Zuge kommen. Entschädigungsmodelle sollen für den Investor vollkommen transparent sein. Änderungen der Entschädigungsmodelle während der Laufzeit eines Funds sollen grundsätzlich nicht möglich sein.



11.



Zusammensetzung der Organe und Betreuung des Funds



11.1 Fazit Die Organe des Funds und der Managementgesellschaft sind derart zu besetzen, dass sich der Fund und die Portfoliogesellschaften optimal entwickeln können. Es soll sichergestellt sein, dass mit den Investorengeldern sorgfältig umgegangen wird. Die optimale Besetzung der Organe des Funds und der Managementgesellschaft sowie ein gutes Zusammenspiel dieser Gremien bilden eine wichtige Erfolgsvoraussetzung. Die Corporate Governance soll so strukturiert sein, dass die Investoren ihre Kontrollrechte zu jedem Zeitpunkt wahrnehmen können und eine konstruktive Zusammenarbeit zwischen den Gremien jederzeit möglich ist. 11.2 Ausgangslage Nach Abschluss des erfolgreichen Fund Raisings folgt die lang andauernde Phase des Aufbaus und der Betreuung eines guten Portfolios von Zielunternehmungen. Während der ganzen Lebensdauer eines Funds wollen die Investoren sichergestellt haben, dass mit ihrem Geld sorgfältig umgegangen und eine gute Rendite erzielt wird. Durch Einsitznahme in den Gremien des Funds können die Investoren ihre Kontrollrechte ausüben. Eine gute Corporate Governance stellt sicher, dass die Entwicklung des Funds regelmässig überwacht und beurteilt werden kann. Allfällig notwendige Massnahmen sollen dadurch rechtzeitig eingeleitet werden können. 11.3 Votum Die Organe des Funds und der Managementgesellschaft sollen so zusammengesetzt sein, dass eine gute und konstruktive Zusammenarbeit zwischen den Gremien jederzeit möglich ist. Selbstverständlich sollen die einzelnen Organe und deren Vertreter stets unabhängig urteilen können. Oft wird die Corporate Governance eines Funds verbessert, wenn in den Organen auch erfahrene Externe wie beispielsweise Industriekenner Einsitz nehmen. Der Fund Manager kann von derartigen Personen bei der Beurteilung von Investments respektive während der Phase der Betreuung in der Regel erheblich profitieren. 331
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Die Organe des Funds und der Managementgesellschaft haben sicherzustellen, dass mit dem anvertrauten Geld sorgfältig umgegangen wird. Dies geschieht durch eine regelmässige Berichterstattung und Überwachung der Investitionstätigkeit. Die periodische Überwachung der Performance der Portfoliounternehmen solle anhand von Meilensteinen erfolgen. Bei Meilensteinen handelt es sich um Zeitpunkte, an denen gewisse Performanceziele erreicht sein sollten. Die formulierten Ziele sollen einfach messbar und auf die spezifischen Verhältnisse der Branche, in der sich das Unternehmen befindet, abgestimmt sein. Über die Corporate Governance ist sicherzustellen, dass bei Nichterreichung von Meilensteinen die notwendigen Massnahmen eingeleitet werden. Dazu gehören beispielsweise die Erarbeitung eines Aktionsplans durch das Management, die verstärkte Involvierung des Fund Managers in die strategische Planung oder im Extremfall die Entlassung des aktuellen Managements des Portfoliounternehmens. Zur Sicherstellung der Überwachung und Betreuung der Portfoliogesellschaften nehmen in der Regel Vertreter des Fund Managers in deren Verwaltungsräten Einsitz. 12.



Mitbestimmungs- und Kontrollrechte der Investoren



12.1 Fazit Die Corporate Governance eines Funds soll so gestaltet sein, dass die Investoren ihre Kontrollrechte adäquat wahrnehmen können. Die gewährten Kontroll- und Mitbestimmungsrechte sind im Private Placement Memorandum offen zu legen. Die Investoren sind diesbezüglich gleich zu behandeln; im Falle der AG gilt die Regel "one share - one vote“. 12.2 Ausgangslage Je nach rechtlicher Ausgestaltung des Funds verfügen die Investoren allenfalls über weit reichende Mitbestimmungs- und Kontrollrechte. Aufgrund des Fremdverwaltungsinteresses der Investoren wird das Management des Funds einem qualifizierten Fund Manager überlassen. Der Fund Manager soll Ermessen bei der Vermögensverwaltung haben, weshalb Investoren in der Regel keine Investitionsentscheidungen treffen. Über Vereinbarungen zwischen dem Fund Manager und den Investoren sowie die entsprechende Besetzung der Gremien wird sichergestellt, dass die Investoren die ihnen zustehenden Kontrollrechte ausüben können. 12.3 Votum Die Investoren sollen über Kontrollrechte genereller Art verfügen, welche dem Fund Manager die Ausübung seiner Tätigkeiten ermöglichen und ihn 332



Yearbook 2007 nicht über Gebühr einschränken. Die Investoren sollen jedoch das Recht erhalten, vom Fund Manager regelmässig über die Entwicklung des Funds informiert zu werden. Im Falle einer Ermessensverletzung sollen den Investoren Massnahmen zustehen, die gegenüber dem Fund Manager durchgesetzt werden können. Grundlage der Kontrollrechte der Investoren ist die Interessenwahrungspflicht des Fund Managers gegenüber den Investoren. Folgende Kontrollrechte zu Gunsten der Investoren sind zu empfehlen: • Recht der regelmässigen Information: • Möglichkeit, über das Gremium auf die Geschäftsführung des Fund Managers Einfluss zu nehmen, wenn diese nicht entsprechend dem ursprünglich Vereinbarten handelt; • Möglichkeit, den Fund Manager bei schwergewichtigem Fehlverhalten abzuwählen (beispielsweise bei Missachtung der festgelegten Investitionspolitik; bei Eintreffen von Fällen, welche in der Divorce Clause definiert sind). Bei Private Equity Funds in der Form der schweizerischen AG ist zudem generell darauf zu achten, dass die Kontrollmöglichkeiten der Aktionäre nicht durch die Einführung von Stimmrechtsaktien eingeschränkt werden. Um eine wirksame Kontrolle durch die Aktionäre zu gewährleisten, soll die Regel "one share – one vote" nicht durchbrochen werden. Die den Investoren gewährten Kontroll- und Mitwirkungsrechte sind im Private Placement Memorandum offen zu legen.
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SECA Code of Conduct for Corporate Finance Professionals 1.



Membership in SECA implies support of corporate finance development and advancement of financial tools and financial engineering.



2.



Members act with integrity, competence, dignity, and in an ethical manner when dealing with the public, clients, prospects, employers, employees, and fellow investment professionals.



3.



Members enforce ethical and professional standards and ensure that employees comply with internal policies and applicable laws. Such measures are key to engendering a corporate culture that encourages employees to act knowledgeably and responsibly.



4.



Members practice and encourage others to practice in a professional and ethical manner that will reflect credit on members and their profession.



5.



Members strive to maintain and improve their competence and the competence of others in the profession.



6.



Members use reasonable care and exercise independent professional judgment.



7.



Members make sure that conflict of interest situations are dealt with in an appropriate and professional manner. We strongly believe that full disclosure is the best remedy to deter potential abuses. That is, ad-visors should fully disclose to clients (current clients and prospects), employers, and regulators (if required) any potential conflicts that could arise such as: a) Direct and indirect ownership of securities. Clients and employers should be aware of investments that may compromise, or call into question, the advisor’s independence and objectivity. b) Referral fees. Clients should be aware whether the advisor’s firm engages in referral arrangements with third parties and whether their business relationship will generate any referral fees for third parties.



8.



Members always act in the best interest of their clients. To accomplish this, advisors should be intimately familiar with the client’s objectives, preferences, needs, and processes. Safeguarding this information is paramount to the advisory process and to the client’s interests.



9.



No member will take advantage of its position in SECA or abuse any information addressed to SECA.
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Yearbook 2007 10. Members will abide by the Code of Conduct issued by the Executive Board of SECA. 11. Unethical conduct will be deemed to include any evasive device intended to conceal non-compliance with the Code of Conduct, designated by the Executive Board of SECA for its enforcement.
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EVCA & National Associations EUROPA EVCA (European Venture Capital Association) Secretary General: Javier Echarri Telephone: +32 2 715 00 20 Fax: +32 2 725 07 04 E-Mail: [email protected] Website: www.evca.com AUSTRIA AVCO (Austrian Private Equity and Venture Capital Association) Secretary General: Jürgen Marchart Telephone: +43 1 526 38 050 Fax: +43 1 526 38 05 10 E-mail: [email protected] Website: www.avco.at BELGIUM BVA (Belgian Venture Capital Association) Secretary General: Guy Geldhof Telephone: + 32 3 297 10 21 Fax: +32 3 297 10 23 E-mail: [email protected] Website: www.bva.be CZECH REPUBLIC CVCA (Czech Venture Capital Association) Secretary General: Petra Kursóva Telephone: +420 224 235 399 Fax: +420 224 239 424 E-mail: [email protected] Website: www.cvca.cz DENMARK DVCA (Danish Venture Capital and Private Equity Association) Secretary General: Ib Bøghave Telephone: +45 7225 5502 Fax: +45 3391 1838 E-mail: [email protected] Website: www.dvca.dk
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Yearbook 2007 FINLAND FVCA (Finnish Venture Capital Association) General Secretary: Antti Sekki Telephone: +358 9 6969 33 00 Fax: +358 9 6969 33 03 E-mail: [email protected] Website: www. fvca.fi FRANCE AFIC (Association Francaise des Investisseurs en Capital) Secretary General: Dominique Nicolas Telephone: +33 1 47 20 99 09 Fax: +33 1 47 20 97 48 E-mail: [email protected] Website: www.afic.asso.fr GERMANY BVK (German Private Equity and Venture Capital Association) Managing Director: Holger Fromann Telephone: +49 30 30 69 820 Fax: +49 30 30 69 82 20 E-mail: [email protected] Website: www.bvk-ev.de HUNGARY HVCA (Hungarian Venture Capital and Private Equity Association) Executive Secretary: Natália Gömbös Telephone: +36 1 475 0924 Fax: +36 1 475 0925 E-mail: [email protected] Website: www.hvca.hu IRELAND IVCA (Irish Venture Capital Association) Director General: Regina Breheny Telephone: +353 1 276 46 47 Fax: +353 1 274 59 15 E-mail: [email protected] Website: www.ivca.ie
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ITALY AIFI (Italian Private Equity and Venture Capital Association) Secretary General: Anna Gervasoni Telephone: +39 02 760 75 31 Fax: +39 02 763 980 44 E-mail: [email protected] Website: www.aifi.it THE NETHERLANDS NVP (Nederlandse Veregning van Participatiemaatschhappijen) Secretary General: Tjarna D. Molenaar Telephone: +31 20 571 2270 Fax: +31 20 670 8308 E-mail: [email protected] Website: www.nvp.nl NORWAY NVCA (Norwegian Venture Capital Association) Secretary General: Knut Traaseth Telephone: +47 226 03 040 E-mail: [email protected] Website: www.norskventure.no POLAND PPEA (Polish Private Equity Association) Secretary General: Barbara Nowakowska Telephone: +48 22 458 84 30 Fax: +48 22 458 85 55 E-mail: [email protected] Website: www.psik.org.pl PORTUGAL APCRI (Associacão Portuguesa de Capital de Risco) Secretary General: Paolo Gaetano Telephone: +351 21 330 45 04 Fax: +351 21 353 67 52 E-mail: [email protected] Website: www.apcri.pt
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Yearbook 2007 RUSSIA RVCA (Russian Venture Capital Association) Secretary General: Albina Nikkonen Telephone: +7 812 326 61 80 Fax: +7 812 326 61 80 E-mail: [email protected] Website: www.rvca.ru SLOVAKIA SLOVKA (Slovak Venture Capital Association) Telephone: +421 905 640 181 Fax: +421 2 4828 7645 E-mail: [email protected] Website: www.slovca.sk SLOVENIA SLEVCA (Slovenian Venture Capital Association) c/o Small Business Development Centre Telephone: +386 61 21 7827 Fax: +386 61 21 7846 SPAIN ASCRI (Asociacion Española de Capital Inversión) Secretary General: Dominique Barthel Telephone: +34 91 411 96 17 Fax: +34 91 562 65 71 E-mail: [email protected] Website: www.ascri.org SWEDEN SVCA (Swedish Private Equity & Venture Capital Association) Managing Director: Tom Berggren Telephone: +46 8 678 30 90 Fax: +46 8 678 40 90 E-mail: [email protected] Website: www.svca.se UNITED KINGDOM BVCA (British Venture Capital Association) Chief Executive: Peter Linthwaite Telephone: +44 20 7025 2950 Fax: +44 20 7025 2951 E-mail: [email protected] Website: www.bvca.co.uk 343
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OTHER African Venture Capital Association www.avcanet.com Gulf Venture Capital Association www.gulfvca.org Australian Venture Capital Association www.avcal.com.au Brazilian Venture Capital Association www.abcr-venture.com.br Canadian Venture Capital Association www.cvca.ca China Venture Capital Association www.cvca.com.hk Hong Kong Venture Capital and Private Equity Association www.hkvca.com.hk Indian Venture Capital Association www.indiavca.org The Venture Capital Club for Indonesia Tel: + 62 21 720 6119 Israel Venture Association www.iva.co.il Korean Venture Capital Association www.kvca.or.kr Malaysian Venture Capital Association www.mvca.org.my New Zealand Venture Capital Association www.nzvca.co.nz Philippines www.philvencap.com Singapore www.svca.org.sg 344



Yearbook 2007 South African Venture Capital Association www.savca.co.za Taiwan Venture Capital association www.tvca.org.tw Thailand Venture Capital Association www.venturecapital.or.th Turkish Venture Capital Association www.turkvca.org U.S. National Venture Capital Association www.nvca.org U.S. Emerging Markets Private Equity Association www.empea.net
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356



Page(s) 172 235 220 40 114 216 6, 264 113 225 251 108 255 289 116 6, 8, 70, 225, 310 9, 233 289 114 9 2, 7, 15 172 289 289 112 285 108 169 273, 2h89 289



HSH Prince Philipp



40



Thomas Jean-Pierre



42 33



Technopark Zurich CTI Invest



Yearbook 2007 Forename



Company



Page(s)



W Wägli Wagner Waldburger Walliker Walser Walter Walther Weber Weber Weber



Rolf Lucian Raoul Christian Marco G. Dominik C. Michael Bruno Martin Philippe



EPS Value Plus AG EuroUS Ventures alevo ag Private Equity Invest AG VenGrow Corporate Finance AG BridgeLink AG GHR Rechtsanwälte Valcor AG Schellenberg Wittmer Rechtsanwälte Niederer Kraft & Frey Evangelisch-reformierten Landeskirche des Kantons Zürich FAES Finanz AG



173 34, 289 289 274 232 155 262 283 278 82



Weber-Berg



Christoph



Weibel Weiss Wenger Wenger Wenger Wicki Wierichs Wietlisbach Willi Wipf Wipfli Wood Wuersch Wunderlin Wurmser Wyss Wyss



Matthias P. Branco Christian Jörg Paul-André Andreas Gero Urs Gerhard Christian Cyrill Bryan R. Daniel A. Christian Michael Ralph Ugo



Z Zens Zimmermann Zingg Züllig Zürcher Zweig



N. Regula Karin Peter Wolfgang Andrés F.



Wenger & Vieli Rechtsanwälte Robeco (Schweiz) AG BridgeLink AG HBM Partners AG more! than words Partners Group ZETRA International AG ALTIUM CAPITAL AG Partners Group Alta Berkeley Venture Partners S.A. Wuersch & Gering LLP redIT AG AstonBrooks International Gilde Buy Out Partners AG



Léman Capital Sàrl / BVP EUROPE, L.P. VenGrow Corporate Finance AG CTI Start-up STB Group AG Wenger & Vieli Rechtsanwälte Vaccani, Zweig & Associates
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