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CONCLUSION ................................................................................................................... 154 The Eurozone is facing an existential crisis. Greece has been teetering on the verge of national insolvency. Repeated interventions by the European Union and the International Monetary Fund have so far allowed Greece to avoid this fate, but no one can predict for how long. Portugal, Ireland, and Spain have also had to rely on rescue packages by the European Union, and it remains unclear to what extent their economies will weather the crisis. One of the options discussed in this context is for individual countries to leave the Eurozone. Initially, this option was brought into play solely for countries like Greece that were at the center of the economic crisis. Some believe that such countries could profit from leaving the Eurozone because a subsequent devaluation of their national currencies would make it easier for their economies to become competitive again. More recently, however, it has been suggested that some of the more stable EU Member States—most notably Germany—might also want to leave the Eurozone. The chief attraction of such a move would be to avoid being caught by mountainous liabilities generated by ever-new rescue packages. Against this background, a crucial question is whether the Member States have a unilateral right to exit the Eurozone while staying in the European Union. In the existing literature, this question has so far been answered with a resounding, “no.” By contrast, this Article takes the opposite position. More specifically, my argument has two steps: First, I show that, as a doctrinal matter, the case against a right to withdraw from the Eurozone is far from compelling. Second, I demonstrate that, under certain conditions, a right to leave the Eurozone is desirable as a matter of legal policy.



INTRODUCTION The Eurozone is perhaps the most ambitious part of European unification. It officially came into existence on January 1, 1999, when eleven Member States replaced their national currencies with the euro.1 Exactly two years later, Greece joined the Eurozone,2 and subsequently, five other Member States followed suit.3 As of 2013, seventeen of the twenty-seven Member States are united in the Eurozone.4 1. Council Regulation 974/98 of 3 May 1998 on the Introduction of the Euro, Annex, 1998 O.J. (L 139) 11 (EC) (listing the countries participating in the Eurozone). 2. Council Regulation 2596/2000 of 27 November 2000 Amending Regulation No. 974/98 on the Introduction of the Euro, art. 1 (EC), 2000 O.J. (L 300) 2 (providing for Greece to be included among those countries that have the euro as their currency). 3. Council Decision 2006/495 of 11 July 2006 in Accordance with Article 122(2) of the Treaty on the Adoption by Slovenia of the Single Currency on 1 January 2007 (EC), 2006 O.J. (L 195) 25; Council Decision 2007/503 of 10 July 2007 in Accordance with Article 122(2) of the Treaty on the Adoption by
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The Eurozone was a controversial project from its onset. The various preconditions for a successful common currency that had been posited by economists in the literature on optimal currency areas5 were not met. Most notably, the Eurozone lacked—and continues to lack—a central authority in charge of fiscal policy.6 Moreover, political integration has remained limited, and labor mobility within the Eurozone is quite low.7 Accordingly, many economists predicted the Eurozone would fail.8 In particular, critics feared that the common currency, the euro, would become a soft currency prone to inflation domestically and likely to suffer devaluation vis-à-vis other currencies.9 Seeming to spite its critics, the Eurozone initially avoided some of the dire predictions that had been made. Both internally—in terms of price stability—and externally—in terms of exchange rates relative to other currencies—the euro proved to be stable.10 Thus, at the end of its first decade, the Eurozone was widely thought to have proven its critics wrong. As late as 2008, Erik Nielsen, Chief European Economist at Goldman Sachs, noted that “the Euro and the Euro-zone economy have all the hallmarks of a success, including . . . contributing to an unprecedented degree of financial stability.”11 However, the last few years have shown that this enthusiasm was quite premature. The Eurozone is now facing a fundamental challenge in the form of the sovereign-debt crisis. By 2009, investors had grown highly concerned about the



Cyprus of the Single Currency on 1 January 2008 (EC), 2007 O.J. (L 186) 29; Council Decision 2007/504 of 10 July 2007 in Accordance with Article 122(2) of the Treaty on the Adoption by Malta of the Single Currency on 1 January 2008 (EC), 2007 O.J. (L 186) 32; Council Decision 2007/504 of 8 July 2008 in Accordance with Article 122(2) of the Treaty on the Adoption by Slovakia of the Single Currency on 1 January 2009 (EC), 2008 O.J. (L 195) 24; Council Decision 2010/416 of 13 July 2010 in Accordance with Article 140(2) of the Treaty on the Adoption by Estonia of the Euro on 1 January 2011 (EC), 2010 O.J. (L 196) 24. 4. Wolfram Berger, The ECB in an Enlarged Monetary Union: How to Reform the Rotation Scheme, J. ECON. & SOC. POL’Y, Jan. 1, 2012, at 1, 3 n.4. The current seventeen Eurozone Member States include Austria, Belgium, Cyprus, Estonia, Finland, France, Germany, Ireland, Italy, Luxembourg, Malta, the Netherlands, Portugal, Slovakia, Slovenia, and Spain. EUROPEAN COMMISSION, ECONOMIC AND FINANCIAL AFFAIRS, What is the Euro Area? (Sept. 10, 2012), http://ec.europa.eu/economy_finance/euro/ adoption/euro_area/index_en.htm. 5. The leading work remains Robert A. Mundell, A Theory of Optimum Currency Areas, 51 AM. ECON. REV. 657 (1961). 6. E.g., MICHAEL HEINE & HANSJÖRG HERR, DIE EUROPÄISCHE ZENTRALBANK 206 (2004). 7. JOHAN VAN OVERTVELDT, THE END OF THE EURO 61–62 (2011) [hereinafter VAN OVERTVELDT]. 8. E.g., Martin Feldstein, The Political Economy of the European Economic and Monetary Union: Political Sources of an Economic Liability, 11 J. ECON. PERSP. 23, 41–42 (1997). American economists in particular were quite skeptical. Cf. VAN OVERTVELDT, supra note 7, at 62 (summarizing some of the concerns that were voiced at the time). 9. See, e.g., Jörg Bibow, The Markets Versus the Eurosystem, in THE EURO, THE EUROSYSTEM, AND THE EUROPEAN ECONOMIC AND MONETARY UNION 159, 161 (Detlev Ehrig, Uwe Staroske & Otto Steiger eds., 2011) (criticizing the Eurozone on the ground that “as of November 2000 the new currency’s external value in relation to its major trading partners had fallen by some 20 percent and inflation had increased from a very low level to well above the ECB’s declared tolerance level”). 10. Wilhelm Hankel et al., The Euro-Project at Risk 4 (Ctr. for European Integration Studies (ZEI)), Working Paper No. B 04-2010, 2010), available at http://econstor.eu/bitstream/10419/46218/1/ 638549396.pdf. 11. VAN OVERTVELDT, supra note 7, at 78 (citing GOLDMAN SACHS, THE EURO AT TEN: PERFORMANCE AND CHALLENGES FOR THE NEXT DECADE 200 (2008)).
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ability of some Member States to meet their financial obligations.12 Disparagingly named “PIIGS,” these Member States included Portugal, Italy, Ireland, Greece, and Spain.13 Soon thereafter, Greece came close to national insolvency—a fate that was avoided only just in time when European leaders and institutions, together with the International Monetary Fund (IMF), adopted a 110 billion euro rescue package in May 2010.14 Additional rescue packages for Ireland (2010),15 Portugal (2011),16 and Greece (2011)17 followed. Moreover, while Italy and Spain have so far avoided direct bailouts, in 2012 the European Union agreed to come to the aid of Spanish banks to the tune of 100 billion euros.18 These rescue packages did not come without strings attached. For Greece in particular, the availability of rescue funds was conditioned on its willingness to slash its budget and adopt various other reforms aimed at greater austerity.19 These interventions have been quite controversial—many are blaming them for worsening an already devastating economic crisis in Greece.20 As of February 2013, Greek unemployment stands at almost 27%.21 The Greek economy shrank by almost 7% in 201122 and by a similar percentage in 2012.23 Not surprisingly, some believe that the austerity measures demanded by the European Union and the IMF may have been ill timed.24 Whether or not one agrees with these criticisms, it is far from certain whether the measures taken so far are sufficient to resolve the European Union’s sovereigndebt crisis. Against this background, one option that is increasingly being discussed 12. Landon Thomas, Jr., With Greece Teetering, the Worst May Not Be Over for Europe, N.Y. TIMES, Dec. 31, 2009, at B1 [hereinafter Thomas, Greece Teetering]. 13. Marcus Walker, Debt Fears Rattle Europe, WALL ST. J., Dec. 16, 2009, at A1. 14. James Kanter & Judy Dempsey, Europe Approves Rescue for Debt-Ridden Greece, N.Y. TIMES, May 8, 2010, at B1. 15. Stephen Castle & Liz Alderman, Europe Approves Irish Rescue and New Rules on Bailouts, N.Y. TIMES, Nov. 29, 2010, at B1. 16. Patricia Kowsmann, Portugal Reaches a Deal on Bailout, WALL ST. J., May 4, 2011, at A12. 17. Min Zeng, Treasurys Bounce Back, WALL ST. J., July 23, 2011, at B14. 18. Robin Wigglesworth & Mary Watkins, Investors Fear Spain Heading for Full Bailout, FIN. TIMES, June 12, 2012, at 33. 19. EU Austerity Drive Country by Country, BBC (May 21, 2012), http://www.bbc.co.uk/news/10162176 (The Greek government agreed to “far-reaching spending cuts, equal to 1.5% of its [GDP]” and measures to “cut the Greek government’s debt from 160% of GDP to a little over 120% of GDP by 2020”). 20. Editorial, Greek Tragedy, N.Y. TIMES, Feb. 9, 2012, at A22 (arguing that “slashing wages, jobs and public spending across the board” in accordance with the demands made by the European Union “will only deepen [the Greek] recession”); Editorial, Kicking the Can: Without Debt Relief, Greece Can’t Grow and the Crisis Won’t End, N.Y. TIMES, June 7, 2011, at A30 (asserting that “a new round of tightening just now could deepen the recession and further shrink the tax base, making it even harder for the government to cut its deficit”). 21. See Suzanne Daley, Rise in Oil Tax Forces Greeks To Face Cold as Ancients Did, N.Y. TIMES, Feb. 4, 2013, at A1 (reporting an unemployment rate of 26.8%). 22. Landon Thomas, Jr., As Greek Plan Nears, Unease About Bond Holdouts, N.Y. TIMES, Feb. 15, 2012, at B1. 23. Eleni Chrepa, Greek Economy to Return to Growth End of 2013, Research Group Says, BLOOMBERG (Jan. 10, 2013), http://www.bloomberg.com/news/2013-01-10/greek-economy-to-return-togrowth-end-2013-research-group-says.html (reporting estimates that the Greek economy shrank by 6.6% in 2012). 24. See Wigglesworth & Watkins, supra note 18 (“At one point waiting was a rational, even logical, thing to do, but it’s now clear that the situation is not turning around.”).
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is for individual Member States to leave the Eurozone. For the most part, this option is mentioned with respect to the PIIGS.25 In particular, at the height of the crisis in 2012, it was widely thought that Greece would seek to end its membership in the Eurozone in the foreseeable future.26 However, the exit discussion is no longer confined to Member States with ailing economies. Rather, some voices are now suggesting that the more solvent Member States, such as Germany, might eventually leave the Eurozone.27 Interestingly, despite the attention that these speculations have received by pundits,28 politicians,29 and economists,30 the idea of a unilateral withdrawal from the Eurozone has failed to provoke much discussion among legal scholars. Rather, there exists a broad agreement among the latter regarding the options for leaving the European Union. In a nutshell, while Member States are free to quit the European Union entirely (and the Eurozone with it), they have no unilateral right to withdraw from the Eurozone while staying in the European Union.31



25. Jeremy Warner, Once Greece Goes, The Whole Euro Project Will Unravel, THE DAILY TELEGRAPH (Nov. 8, 2011), http://blogs.telegraph.co.uk/finance/jeremywarner/100013174/once-greecegoes-the-whole-euro-project-will-unravel/; Roger Bootle, Leaving the Euro: A Practical Guide 4 (unpublished manuscript), http://www.policyexchange.org.uk/images/WolfsonPrize/wep%20shortlist%20 essay%20-%20roger%20bootle.pdf; Bret Stephens, Lesson From Europe (Take 2), WALL. ST. J., Aug. 16, 2011, at A11. 26. E.g., John Authers, Memories of Lehman Hang Over Greek Polls, FIN. TIMES, June 16, 2012, at 16 (noting that the Greek membership in the Eurozone is “in question”); Gerald P. O’Driscoll Jr., How the Euro Will End, WALL ST. J., June 13, 2012, at A15 (considering Greek exit “almost a foregone conclusion”); Nelson D. Schwartz, Whatever Greek Votes Decide, the Euro Looks Likely to Suffer, N.Y. TIMES, June 16, 2012, at BU4 (noting that for many observers, the prospect of a Greek exit “has moved from ‘if’ to ‘when’”). 27. See Stephens, supra note 26, at A11 (speculating that Germany might leave the Eurozone and return to the Deutsche Mark); see also Barry Eichengreen, The Breakup of the Euro Area, in EUROPE AND THE EURO 11, 12–13 (Alberto Alesina & Francesco Giavazzi eds., 2010) (noting that the “defector could conceivably be a Germany, concerned with politicization of the ECB policy and inflationary bias”). 28. See, e.g., Landon Thomas, Jr., Pondering a Dire Day: Leaving the Euro, N.Y. TIMES, Dec. 13, 2011, at B1 (speculating that Greece may leave the Eurozone); Wolfgang Münchau, After the Downgrades Comes the Downward Spiral, FIN. TIMES, Jan. 16, 2012, at 9 (same). 29. See, e.g., Quentin Peel, Merkel Upbeat on Fiscal Treaty, FIN. TIMES, Jan. 10, 2012, at 4 (reporting that according to Mrs. Merkel, no country should leave the Eurozone); Hugh Carnegy, Chris Giles & Peter Spiegel, Merkel and Sarkozy Break Currency Bloc Taboo, FIN. TIMES, Nov. 4, 2011, at 2 (reporting that European leaders were for the first time contemplating a Greek exit from the Eurozone); Christian Reiermann, Athens Mulls Plans for New Currency: Greece Considers Exit from Euro Zone, SPIEGEL ONLINE (May 6, 2011), http://www.spiegel.de/international/europe/athens-mulls-plans-for-new-currencygreece-considers-exit-from-euro-zone-a-761201.html (reporting that Greek politicians were considering Greece’s exit from the Eurozone); Hal Scott, When the Euro Falls Apart: A Sequel 5 (Harvard Public Law, Working Paper No. 12-16, 2011), available at http://papers.ssrn.com/sol3/papers.cfm? abstract_id=1998356. 30. E.g., Nicholas Economides et al., What’s at Stake in the Greek Vote, WALL ST. J., June 15, 2012, at A11 (arguing against a Greek exit from the Eurozone); Nouriel Roubini, Greece Must Go, SLATE (June 18, 2012), http://www.slate.com/articles/news_and_politics/politics/2012/05/greece_will_leave_the_ eurozone_sooner_or_later_sooner_is_better_.html (arguing in favor of a Greek exit from the Eurozone); Stergios Skaperdas, How to Leave the Euro, N.Y. TIMES, Nov. 10, 2011, at A35 (reflecting on the modalities of an exit from the Eurozone). 31. MARÍA LORCA-SUSINO, THE EURO IN THE 21ST CENTURY: ECONOMIC CRISIS AND FINANCIAL UPROAR 203–05 (2010); Philipp Bagus, The Eurosystem: Costs and Tragedies, in INSTITUTIONS IN CRISIS: EUROPEAN PERSPECTIVES ON THE RECESSION 117, 128 (David Howden ed., 2010); Christoph Herrmann, Griechische Tragödie—der währungsverfassungsrechtliche Rahmen für die Rettung, den Austritt oder den Ausschluss von überschuldeten Staaten aus der Eurozone [Greek Tragedy—The Constitutional Framework
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If this view is correct, then the prospect of a unilateral withdrawal from the Eurozone is essentially off the table; leaving the European Union would entail losing access to EU markets, a move that would have devastating economic consequences. Of course, in the absence of a feasible option to withdraw unilaterally, a Member State seeking to leave the Eurozone could still try to do so via an amendment to the Treaty on the Functioning of the European Union (TFEU).32 However, any such amendment requires the consent of all other Member States,33 and even if the other Member States were to consent, they might not all do so without a quid pro quo. Rather, individual Member States might grant their consent only in return for various concessions—be it from the Member State that seeks to leave or from other Member States supporting the withdrawal. But is it really true that the Treaty prohibits Member States from withdrawing from the Eurozone? In this Article, I argue that this view is misguided not only as a matter of black letter law, but also de lege ferenda. Admittedly, it can be shown that there is no general and unconditional right for Member States to leave the Eurozone. However, with respect to those Member States that no longer fulfill the conditions that made them eligible to join the Eurozone in the first place, the doctrinal case against a withdrawal right is weak. I am not arguing that the Treaty unambiguously grants such a right. Rather, my point is that, as a matter of legal doctrine, the Treaty can be read to include a right to withdraw from the Eurozone for the countries at issue. Moreover, I argue that such an interpretation is desirable as a matter of legal policy. Drawing on insights from the law and economics literature on the optimal design of default rules, I show that recognizing this right to withdraw is much more likely to lead to desirable outcomes than the alternative. Accordingly, in light of the European Union’s general goal of promoting the well-being of its peoples,34 the TFEU should be interpreted to include a withdrawal right from the Eurozone for those Member States that no longer meet the conditions for introducing the euro. The structure of this Article is as follows: Part I explains various other legal options for leaving the Eurozone; Part II addresses the withdrawal right itself—more specifically, it explains why such a right has been called into question and shows that the relevant arguments are unpersuasive; Part III makes the case why, as a matter of legal policy, a right of exit is desirable; Part IV summarizes and concludes.



for the Rescue, the Withdrawal, or the Expulsion from the Eurozone of States with Excessive Debts], 13 EuZW [EUROPÄISCHE ZEITSCHRIFT FÜR WIRTSCHAFTSRECHT] 413, 417 (2010); Hannes Hofmeister, Goodbye Euro: Legal Aspects of Withdrawal from the Eurozone, 18 COLUM. J. EUR. L. 111, 134 (2011); Phoebus Athanassiou, Withdrawal and Expulsion from the EU and EMU: Some Reflections 21 (European Central Bank, Legal Working Paper Series No. 10, 2009), http://www.ecb.int/pub/pdf/scplps/ecblwp10.pdf; Martin Seidel, Der Euro—Schutzschild oder Falle? [The Euro—Protective Shield or Trap?] 26 (ZEI Working Paper, B01 2010), http://www.zei.uni-bonn.de/publikationen/archiv/zei-working-paper; Scott, supra note 29, at 6. 32. See infra Part III. 33. Id. 34. Consolidated Version of the Treaty on European Union art. 3(1), Mar. 30, 2010, 2010 O.J. (C 83) 13 [hereinafter TEU].
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OTHER OPTIONS FOR LEAVING THE EUROZONE



The right discussed in this Article is the right to withdraw unilaterally from the Eurozone while staying part of the European Union. It is important to note, though, that there are several other potential options for leaving the Eurozone: (1) a fullfledged exit from the European Union; (2) an exit via an amendment to the Treaties; and (3) an exit via the clausula rebus sic stantibus. I begin by analyzing these other options, not least in order to show that they do not offer an adequate substitute for a right to withdraw unilaterally from the Eurozone. A. Leaving the European Union Unlike previous versions of the foundational Treaties, Article 50 of the Treaty on European Union (TEU) explicitly grants Member States the right to withdraw from the European Union.35 The procedure can be summed up as follows: First, the Member State that wishes to leave the European Union has to notify the European Council.36 Then, the European Union and the relevant Member State negotiate an agreement governing the terms of the withdrawal.37 This agreement does not have to be approved by all of the Member States. Rather, it is the Council acting by a qualified majority38 that concludes the agreement on behalf of the European Union.39 Moreover, the right to withdraw from the European Union does not depend on a successful conclusion of the negotiations.40 Crucially, any withdrawal from the European Union also includes withdrawal from the Eurozone. This is because the provisions that govern the Eurozone are not part of a separate treaty. Rather, they are found in the TFEU.41 Once a Member State has left the European Union, it no longer has the rights and duties that the Treaty imposes with respect to the Eurozone. As a practical matter, it is easy to understand why Member States such as Greece are unwilling to leave the Eurozone when the only way to do so is by leaving the European Union entirely: it is the European Union that grants Greece access to European markets. Under EU law, goods can be moved freely from one Member State to another—no tariffs or unjustified quantitative restrictions can be imposed.42 Similarly, the Treaty grants free movement of workers, services, and capital, as well



35. Compare id. art. 50(1), with Treaty of Amsterdam Amending the Treaty on European Union, the Treaties Establishing the European Communities and Certain Related Acts, Oct. 2, 1997, 1997 O.J. (C 340) 1. 36. TEU, supra note 34, art. 50(2). 37. Id. 38. The term “qualified majority” is defined by TFEU Article 238(3)(b). See Consolidated Version of the Treaty on the Functioning of the European Union art. 238(3), Mar. 30, 2010, 2010 O.J. (C 83) 47 [hereinafter TFEU]. 39. TEU, supra note 34, art. 50(2). 40. Id. art. 50(3) (providing that, in the absence of an agreement, the withdrawal becomes effective after the withdrawing state has declared its intention to withdraw). 41. TFEU, supra note 38, arts. 136–44. 42. Id. art. 26.
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as the freedom of establishment.43 Thus, an exit would likely be disastrous to the economy of a Member State. B. Withdrawal by Treaty Amendment The second option for leaving the Eurozone is to amend the TFEU. Regardless of the well-known discussion about whether the European Union has a constitution44—a question that should be answered in the affirmative45—it is important and universally agreed upon that the Member States remain the “masters of the treaties” and can therefore amend them at any time.46 Indeed, such changes occur with a certain frequency. Because of the nature of the European Union as a work in progress,47 EU law is inherently more dynamic than most other legal systems. Since the establishment of the European Economic Community in 1957, its constitutional treaty has undergone at least five fundamental transformations.48 The latest transformation occurred as a result of the Treaty of Lisbon,49 which only came into force in December 2009.50 However, none of this means that amending the Treaties is easy. It is difficult and becoming ever more so because an amendment to the Treaty has to be signed and ratified by every Member State.51 While the European Economic Community— as it was then called—only had six members when it was started in 1957,52 the European Union is now comprised of twenty-seven Member States—a fact that has not made treaty amendments any easier. As a practical matter, therefore, it seems at the very least highly unclear whether—and at what cost—a consensus can be



43. Id. arts. 26, 49. 44. For a thoughtful discussion of this issue see Mattias Kumm, Beyond Golf Clubs and the Judicialization of Politics: Why Europe Has a Constitution Properly So Called, 54 AM. J. COMP. L. 505 (2006). 45. Id. at 507. 46. In fact, the TEU itself contains a provision dealing with the procedure for amending the Treaties. TEU, supra note 34, art. 48. 47. The Preamble of the TEU specifically invokes the dynamic nature of the European Union by stressing the Member States’ resolution “to continue the process of creating an ever closer union among the peoples of Europe.” TEU, supra note 34, pmbl., at 15–16. 48. These included the Single European Act, the Maastricht Treaty, the Treaty of Amsterdam, the Treaty of Nice, and the Lisbon Treaty. See PAUL CRAIG & GRÁINNE DE BÚRCA, EU LAW: TEXT, CASES AND MATERIALS 7–37 (4th ed. 2008) (summarizing the relevant treaties). 49. Treaty of Lisbon Amending the Treaty on European Union and the Treaty Establishing the European Community, Dec. 13, 2007, 2007 O.J. (C 306) 1 [hereinafter Lisbon Treaty]. 50. See, e.g., id.; Council of the EU, Treaty of Lisbon, http://www.consilium.europa.eu/Documents/ treaty-of-lisbon (last visited Feb. 16, 2013). 51. Arguably, a limited exception to this principle lies in the so-called passerelle clauses contained in various treaty provisions. TFEU, supra note 38, arts. 81(3), 153(2), 192(2), 312(2), 333(2); TEU, supra note 34, arts. 31(3), 48(7). In certain situations, these clauses allow the Council or the European Council to reduce the lower hurdles for EU decision-making. However, in order for a passerelle clause to find application, the change requires a unanimous decision of the Council or the European Council. TFEU, supra note 38, arts. 81(30), 153(2), 192(2), 213(2), 333(2); TEU, supra note 34, arts. 31(3), 48(7). In effect, this means that all Member State governments have to agree, since the Council and the European Council are composed of representatives of the Member States. See TEU, supra note 34, art. 15, 16(2) (governing the composition of the European Council and the composition of the Council, respectively). 52. CRAIG & DE BÚRCA, supra note 48, at 5–6.
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reached. Accordingly, for a Member State seeking to leave the Eurozone, withdrawal via treaty amendment is a highly uncertain and potentially costly option. C. Clausula Rebus Sic Stantibus Under the Vienna Convention on the Law of Treaties from 1969,53 the parties to an international treaty can sometimes invoke a fundamental change of circumstances as a ground for terminating or withdrawing from the treaty or simply as a ground for suspending the operation of the treaty.54 Can this provision—also known as the clausula rebus sic stantibus—be brought to bear on the issue at hand? The fact that not all of the Member States have ratified the Vienna Convention55 is irrelevant in this context. Like many other principles enshrined in the Vienna Convention,56 the doctrine of rebus sic stantibus constitutes a rule of customary international law.57 As such, it is binding on all the Member States as well as on the European Union itself. No less an authority than the Court of Justice of the European Union itself has acknowledged this fact.58 Moreover, the fact that an exit from the Eurozone concerns only part of the TFEU—namely the provisions on the Eurozone—does not necessarily prevent the application of the clausula rebus sic stantibus either. At least according to some voices, this doctrine allows not only for the termination or suspension of a treaty, but may also—and more relevant to the problem at hand—serve as the basis for a right to demand the revision of a treaty.59 Nonetheless, any attempt to use the clausula rebus sic stantibus as a basis for allowing Member States to withdraw from the Eurozone would be highly unlikely to succeed. First, there are good arguments against applying the doctrine of rebus sic stantibus to the TFEU at all. Second, there is little reason to believe that the euro crisis satisfies the various requirements of the clausula rebus sic stantibus.



53. Vienna Convention on the Law of Treaties, May 23, 1969, 1155 U.N.T.S. 331 [hereinafter Vienna Convention]. 54. Id. art. 62. 55. A list of those nations that have signed the Vienna Convention can be found at the United Nations Treaty Collection, available at http://treaties.un.org/Pages/ViewDetailsIII.aspx?&src=TREATY &mtdsg_no=XXIII~1&chapter=23&Temp=mtdsg3⟨=en (last visited Aug. 26, 2012). 56. E.g., Chubb & Son, Inc. v. Asiana Airlines, 214 F.3d 301, 309 (2d Cir. 2000), cert. denied, 533 U.S. 928 (2001) (categorizing “the Vienna Convention as an authoritative guide to the customary international law of treaties”). As many scholars are careful to stress, however, not all provisions of the Vienna Convention are part of customary international law. E.g., ATHANASSIOS VAMVOUKOS, TERMINATION OF TREATIES IN INTERNATIONAL LAW 138 (1985). 57. VAMVOUKOS, supra note 56, at 150–51; MARK E. VILLIGER, COMMENTARY ON THE 1969 VIENNA CONVENTION ON THE LAW OF TREATIES 780, para. 30 (2009); Harlan Grant Cohen, Finding International Law: Rethinking the Doctrine of Sources, 93 IOWA L. REV. 65, 90 n.91 (2007); Emily K. Penney, Comment, Is That Legal?: The United States’ Unilateral Withdrawal from the Anti-Ballistic Missile Treaty, 51 CATH. U.L. REV. 1287, 1300 (2002); Kal Raustiala, The Geography of Justice, 73 FORDHAM L. REV. 2501, 2539 (2005). 58. In the words of the Court, “the rules of customary international law concerning the termination and the suspension of treaty relations by reason of a fundamental change of circumstances are binding upon the Community institutions and form part of the Community legal order.” Case C-162/96, A. Racke GmbH & Co. v. Hauptzollamt Mainz, 1998 E.C.R. I-3655, para. 46. 59. E.g., VAMVOUKOS, supra note 56, at 199–200.
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1.



Applicability to the Treaty on the Functioning of the European Union



While the European Court of Justice has declared the clausula rebus sic stantibus to be part of EU law, the relevant case pertained to an international treaty concluded between the European Union and a third country.60 Whether the clausula rebus sic stantibus can be applied to the foundational treaties of the European Union themselves is an entirely different question. One of the pillars of EU law—namely the principle that EU law enjoys primacy over the law of the Member States—rests on the assumption that EU law is different from international law.61 In another area—interpretation of EU law—the Court of Justice has also refused to apply principles of international law and instead developed principles that are very different from those laid down in the Vienna Convention.62 Hence, one would have to justify why the clausula rebus sic stantibus should at all apply to the foundational Treaties where other central principles of international law do not. Moreover, even assuming that the nature of EU law does not stand in the way of applying the clausula rebus sic stantibus, the question remains whether the provisions of the European Union’s foundational Treaties preclude invoking the doctrine.63 It is generally agreed upon that the clausula rebus sic stantibus does not constitute mandatory law.64 Accordingly, the parties are free to specify the consequences of a change of circumstances in their treaty, either explicitly or implicitly. Obviously, if one shares the view advanced in this Article—that the TFEU allows countries to leave the Eurozone once they no longer meet the admission requirements—then the TFEU already contains a solution for changing circumstances of the sort that arose in the sovereign-debt crisis. Yet even if a more restrictive approach was taken, one would have to come to the same conclusion: Article 50 of the TEU explicitly allows Member States to leave the European Union, thus creating a clear path for those countries that no longer wish to comply with their duties under the Treaties. Any recourse to the clausula rebus sic stantibus is thereby precluded.65 2.



The Sovereign-Debt Crisis as a Fundamental Change



Even if the various obstacles described above could somehow be overcome, it would still be very difficult to use the doctrine of rebus sic stantibus as a basis for a 60. The case concerned a cooperation agreement between the European Economic Community and Yugoslavia. Case C-162/96, A. Racke GmbH & Co., 1998 E.C.R. I-3655, para. 1, 53. 61. Thus in its landmark decision Costa v. ENEL, the Court stressed that “[b]y contrast with ordinary international treaties, the EEC Treaty has created its own legal system.” Case 6/64, 1964 E.C.R. 585, 593. 62. For an analysis of the principles governing the interpretation of EU law see, e.g., Nial Fennelly, Legal Interpretation at the European Court of Justice, 20 FORDHAM INT’L L.J. 656 (1997). 63. Cf. Herrmann, supra note 31, at 417. Herrmann argues that those provisions of the TFEU treaties that govern treaty violations constitute lex speciales that preclude the application of the clausula rebus stic stantibus. Id. However, that argument fails to persuade where the change in circumstances relates not primarily to a treaty violation but to a change in a country’s economic situation. 64. E.g., VILLIGER, supra note 57, at 780, para. 30. 65. Christian Calliess, EUV Art. 50, in EUV/AEUV 468, para. 13 (Christian Calliess & Matthias Ruffert, eds., 4th ed. 2011); Juliane Kokott & Matthias Pechstein, Art. 53 EUV, in EUV/AEUV 324, 325, para. 2 (Rudolf Streinz ed., 2d ed. 2012).
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withdrawal right: it is hard to categorize the sovereign-debt crisis—or the circumstances underlying that crisis—as a fundamental change of circumstances as required by the clausula rebus sic stantibus. The elements of the clausula rebus sic stantibus are fairly restrictive: the circumstances which existed at the time the Treaty was concluded must have undergone a fundamental change,66 the relevant circumstances must have “constituted an essential basis” of the parties’ consent,67 and the change that occurred must have led to a radical transformation of the extent of the obligations that remain to be executed under the Treaty.68 Moreover, there exists a general consensus that these provisions are not to be applied liberally. Rather, the clausula rebus sic stantibus applies only in extreme cases.69 Does the sovereign-debt crisis meet these requirements? In answering this question, it is helpful to ask which countries might seek to leave the Eurozone. To begin, consider the case that Germany or some other solvent Member State wishes to leave the Eurozone to avoid being burdened with the cost of ever-new rescue packages. In such a case, the difficulties with finding a fundamental change in circumstances are particularly conspicuous. One might be tempted to argue that for these countries the fundamental change of circumstances lies in the necessity to bail out the more fragile economies of the Eurozone, such as Greece. However, the problem with this argument is that the rescue packages were created through separate agreements. The TFEU did not compel any country to participate in the various bailouts. On the contrary, Article 125 of the TFEU explicitly provides that “[a] Member State shall not be liable for or assume the commitments of . . . another Member State.”70 At the very least, this provision means that Member States are under no duty to bail out other Member States.71 Given that participation in the various bailout packages was voluntary, it is hard to argue that—as the clausula rebus



66. Vienna Convention, supra note 53, art. 62. 67. Id. 68. Id. 69. Gabčikovo-Nagymaros Project (Hung. v. Slovk.), Judgment, 1997 I.C.J. 7, para. 104 (Sept. 25); see also David D. Caron, The Legitimacy of the Collective Authority of the Security Council, 87 AM. J. INT’L L. 552, 585 n.133 (1993) (noting that “it would seem rare indeed that the requirements of Article 62 could be met”); Harlan Grant Cohen, “Undead” Wartime Cases: Stare Decisis and the Lessons of History, 84 TUL. L. REV. 957, 1003 n.263 (2010) (stating that “rebus sic stantibus, is notoriously rarely applied”); Paolo Di Rosa, The Recent Wave of Arbitrations Against Argentina Under Bilateral Investment Treaties: Background and Principal Legal Issues, 36 U. MIAMI INTER-AM. L. REV. 41, 66 (2004) (pointing out that “it is very rare for international tribunals to grant relief to a treaty Party on the basis of rebus sic stantibus”); Geoffrey R. Watson, The Death of Treaty, 55 OHIO ST. L.J. 781, 822 (1994) (noting that “rebus sic stantibus has rarely if ever been invoked in a formal setting”). 70. TFEU, supra note 38, art. 125. 71. To what extent the no-bailout clause also imposes a prohibition against voluntary bailouts undertaken by other Member States is controversial. Recent scholarship has been supportive of the idea that voluntary bailouts should at least be allowed to some extent. See, e.g., Peter Behrens, Ist ein Ausschluss aus der Euro-Zone ausgeschlossen? [Is an Expulsion From the Eurozone Excluded?], 13 EUROPAISCHE ZEITSCHRIFT FÜR WIRTSCHAFTSRECHT [EUZW] 121, 121 (2010) (asserting that the nobailout clause does not prevent the Member State from voluntarily coming to the aid of other member states); Franz C. Mayer & Christian Heidfeld, Verfassungs- und europarechtliche Aspekte der Einführung von Eurobonds [The Introduction of Eurobonds: Constitutional and EU Law Considerations], 65 NEUE JURISTISCHE WOCHENSCHRIFT [NJW] 422, 424–25 (2012) (arguing that the no-bailout-clause does not prohibit every kind of financial support for other Member States).



TEXAS INTERNATIONAL LAW JOURNAL



Volume 48, Issue 2



136



[VOL. 48:125



TEXAS INTERNATIONAL LAW JOURNAL



sic stantibus demands—the financial crisis led to a radical transformation of any obligations that remain to be executed under the Treaty.72 After all, the duties remaining to be executed under the TFEU did not change or grow more burdensome. Regarding the countries at the center of the sovereign-debt crisis, such as Greece, Portugal, Ireland, and Spain, the clausula rebus sic stantibus may seem easier to invoke. For these countries, the TFEU-imposed lack of a national currency and the resulting inability to regain competitiveness via devaluation has arguably grown substantially more burdensome as a result of the crisis. However, other problems lurk. To begin, as noted above, those circumstances that later changed must have “constituted an essential basis” of the parties’ consent.73 Changes that the parties anticipated do not qualify,74 and many commentators believe that the same is true for changes that the parties should have anticipated.75 This restriction matters because the budget problems facing Greece and other countries for the most part are not new, even if the euro crisis has made them worse.76 Nor can one reasonably argue that the countries joining the Eurozone assumed that, from that point on, no financial or other crisis would ever befall their economies. In other words, in light of the glaring budget problems that some Member States faced even before the creation of the Eurozone, it seems difficult to argue that a sovereign-debt crisis was not considered at least a possible future scenario. A further obstacle is that a fundamental change resulting from a breach of an obligation under the Treaty by the party invoking the change is insufficient to satisfy the requirements of the clausula rebus sic stantibus.77 This limitation is an expression of a broader principle of good faith: a party may not invoke a change of circumstances if the party itself caused the change or failed to prevent it despite being able to do so.78 These principles become relevant in the present context because those Member States that are hit hardest by the euro crisis are hardly blameless. Greece gained access to the Eurozone based on statistics that later proved to be manipulated.79 Moreover, Greece and other Member States continually



72. Mayer & Heidfeld, supra note 71, 424–25. 73. Vienna Convention, supra note 53, art. 62. 74. VILLIGER, supra note 57, at 773, para. 15. 75. Id. But see VAMVOUKOS, supra note 56, at 189 (arguing that the fact that change was objectively foreseeable does not preclude application of the doctrine). 76. There are exceptions. Spain, for example, had a very modest budget deficit of 1.2% of its GDP in 1999, and as late as 2007, Spain even had a budget surplus. EUROPEAN COMMISSION (EC), EUROSTAT, General Government Deficit/Surplus, http://epp.eurostat.ec.europa.eu/tgm/table.do?tab=table&init=1& language=en&pcode=tec00127&plugin=1 (last visited Jan. 7, 2013). Similarly, Ireland had a budget surplus until 2008. Id. 77. Vienna Convention, supra note 53, art. 62(2)(b). 78. VILLIGER, supra note 57, at 777, para. 23. 79. E.g., Robert Z. Aliber, Foreword to JOHAN VAN OVERTVELDT, THE END OF THE EURO: THE UNEASY FUTURE OF THE EUROPEAN UNION, at i, xi (2011) (noting that the Greek government “satisfied the Maastricht criteria only because it had massaged the data on its deficit and on its indebtedness”); Anthee Carassava, Greece Admits Faking Data to Join Europe, N.Y. TIMES, Sept. 23, 2004, at A10 (“Greece confessed Wednesday to having repeatedly misrepresented significant economic data before it joined the European currency union, prompting suggestions that it might not have qualified had the true figures been known.”); Ulrich Häde, Staatsbankrott und Krisenhilfe [Bankruptcy and Crisis Support], 20 EUROPÄISCHE ZEITSCHRIFT FÜR WIRTSCHAFTSRECHT [EUZW] no. 9, 273, 273 (2009).
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violated their duty under the TFEU to avoid excessive budget deficits.80 These actions have very much contributed to the financial crisis that the relevant states are now facing. In sum, the clausula rebus sic stantibus does not offer an easy way out of the Eurozone. Rather, there are numerous doctrinal obstacles to invoking this doctrine that in their entirety seem very difficult to overcome. Given that the other two options discussed above—namely a complete withdrawal from the European Union or an amendment to the TFEU—also appear unpalatable or uncertain, the decisive question becomes the one at the heart of this Article: does the Treaty grant the Member States a right to unilaterally withdraw from the Eurozone? It is this question to which I turn below.



II. WITHDRAWAL DE LEGE LATA Although the TEU does not explicitly address the issue, there is broad agreement in the literature that, as a matter of black letter law, a Member State does not have a right to unilateral withdrawal from the Eurozone.81 From a methodological perspective, this consensus is slightly surprising. There is general agreement that in interpreting EU law teleological considerations are of paramount importance.82 In undertaking such a teleological interpretation, one has to take into account the fact that the TEU explicitly defines the goals of the European Union.83 According to Article 3 of the TEU, the “Union’s aim is to promote peace, its values and the well-being of its peoples.”84 The TEU further provides that the Union shall, among other things, work to achieve economic growth, price stability, full employment, and social progress.85 It is these general goals that the TFEU seeks to further by establishing a currency union.86 Given these aims, an 80. E.g., Council Decision 2011/79 of 8 November 2011 amending Decision 2011/734/EU Addressed to Greece with a View to Reinforcing and Deepening Fiscal Surveillance and Giving Notice to Greece to Take Measures for the Deficit Reduction Judged Necessary to Remedy the Situation of Excessive Deficit, 2011 O.J. (L 320) 28 (EU); Council Decision 2011/57 of 20 December 2010 Amending Decision 2010/320/EU Addressed to Greece with a View to Reinforcing and Deepening Fiscal Surveillance and Giving Notice to Greece to Take Measures for the Deficit Reduction Judged Necessary to Remedy the Situation of Excessive Deficit, 2011 O.J. (L 26) 15 (EU). 81. See the sources cited supra note 31. 82. See Fennelly, supra note 62, at 664 (noting that the teleological approach is “[t]he characteristic element in the Court’s interpretive method”). Indeed, where the purpose of a provision is at odds with the provision’s plain meaning, the former will prevail. See, e.g., Case C-173/06, Agrover Srl v. Agenzia Dogane Circoscrizione Doganale di Genova, 2007 E.C.R. I-8783, paras. 21–22 (rejecting the literal interpretation of a provision of the Customs Code in “light of the purpose and general scheme of that provision”). 83. See, e.g., Case 53/81, Levin v. Staatssecretaris van Justitie, 1982 E.C.R. 1036, para. 15 (invoking the objectives of the Treaty in interpreting what is now the TFEU); Matthias Ruffert, EUV Art. 3, in EUV/AEUV 45, para. 9 (Christian Calliess & Matthias Ruffert, eds., 4th ed. 2011) (noting that the objectives of the EU are taken into account in interpreting the Treaties). Cf. Fennelly, supra note 62, at 678 (noting that the Court employs the teleological method of interpretation “to give priority to the proclaimed objectives of the EC Treaty”). 84. TEU, supra note 34, art. 3(1). 85. Id. art. 3(3). 86. Cf. TFEU, supra note 38, art. 119 (1) (“For the purposes set out in Article 3 of the TEU, the activities of the Member States and the Union shall include . . . the adoption of an economic policy . . . .”), art. 119 (2) (stating that “these activities shall include a single currency”).
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obvious question to ask is whether the economic and other benefits of a withdrawal right will outweigh its costs—a question that, as I will show below,87 has to be answered in the affirmative. What explains the unanimous rejection of a unilateral withdrawal right? In this section, I will address the various arguments against a withdrawal right that have been mentioned in the literature as well as several potential arguments that have not. As I will show, none of these arguments are particularly convincing, at least with respect to those Member States that no longer meet the criteria for initial admittance to the Eurozone. Admittedly, this does not imply that the Treaty clearly grants a withdrawal right to such Member States. However, my point simply is to show that the Treaty is ambiguous on this issue. As a result, it leaves room for the interpretation that Member States no longer fulfilling the admission requirements to the Eurozone are entitled to unilateral withdrawal from the Eurozone. A. The Duty to Join the Eurozone The strongest argument against the existence of a withdrawal right relies on the fact that the TFEU imposes a duty on the Member States to join the Eurozone.88 The fact that such a duty exists can hardly be debated. First and most importantly, it is implied by the provisions governing the introduction of the euro. Member States that are not yet part of the Eurozone because they do not yet meet the various requirements for introducing the euro are called “Member States with a derogation.”89 These Member States will periodically undergo scrutiny to assess whether they meet the relevant requirements.90 If they do, a procedure is set in motion in order to abrogate their derogation and replace their national currency with the euro. Crucially, the initiation of this procedure does not require the consent of the Member State that is to introduce the euro.91 In other words, if the conditions for introducing the euro are met, the euro will be introduced regardless of whether or not the relevant Member State so desires. Just as importantly, the existence of a duty to join the Eurozone can be derived via an argumentum e contrario from those provisions that allow certain Member States—namely Denmark and the United Kingdom—to refrain from joining the Eurozone. Thus, in the case of Denmark, Protocol No. 16 provides that Denmark shall have an exemption and that the procedure for introducing the euro “shall only be initiated at the request of Denmark.”92 Similarly, in the case of the United Kingdom, the preamble to Protocol No. 15 recognizes that “the United Kingdom shall not be obliged or committed to adopt the euro without a separate decision to do so by its government and parliament,” and the Protocol itself provides that “[u]nless the United Kingdom notifies the Council that it intends to adopt the euro, it shall be



87. Infra Part IV. 88. Hofmeister, supra note 31, at 127. 89. TFEU, supra note 38, art. 139(1). 90. Id. art. 140. 91. Id. art. 140(2). 92. Protocol (No 16) on Certain Provisions Relating to Denmark to the TEU and TFEU, supra notes 34, 38, para. 2.
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under no obligation to do so.”93 Of course, if it is necessary for the protocols to affirm that the United Kingdom and Denmark are under no obligation to introduce the euro, then the obvious implication is that the other Member States for whom no equivalent exception is made are very much under a duty to join the Eurozone. Thus, for Member States other than Denmark and the United Kingdom, the existence of a duty to join the Eurozone cannot be called into question. This duty, in turn, has obvious implications for the withdrawal right question: to the extent that the TFEU imposes a duty to join the Eurozone, it makes little sense to grant a withdrawal right. After all, if a Member State withdrew from the Eurozone, that same Member State would immediately have to rejoin. In other words, any duty to join the Eurozone implies the absence of a withdrawal right. This argument is compelling as far as it goes. However, one has to keep in mind that the duty to join the Eurozone is not an unconditional one. Rather, the duty to introduce the euro is contingent upon meeting the various requirements set forth in the TFEU.94 These requirements—known as the “convergence criteria”—include, inter alia, a high degree of price stability, the sustainability of the government financial position, stable currency exchange rates,95 and stable long-term interest-rate levels.96 The second of these criteria—namely the sustainability of the government’s financial position—imposes restrictions on both a country’s budget deficit and government debt. They must not exceed 3% and 60% of the country’s GDP, respectively.97 The right, and hence the duty, to join the Eurozone presupposes that a Member State meets these various convergence criteria. This contingent nature of the duty to join the Eurozone is of crucial importance in the context at hand. Those Member States that meet the requirements for joining the Eurozone are then under a duty to join, and, accordingly, they cannot be granted a withdrawal right. By contrast, those Member States that no longer fulfill the various preconditions for joining the Eurozone are no longer under any duty to introduce the euro. The same would be true for those Member States that never met the requirements for joining the Eurozone in the first place. Therefore, with respect to Member States falling into the latter categories, the duty to join the Eurozone cannot be adduced as an argument against the existence of a withdrawal right.



93. Protocol (No 15) on Certain Provisions Relating to the United Kingdom of Great Britain and Northern Ireland to the TEU and TFEU, supra notes 34, 38, para. 1. 94. The convergence criteria are anchored in Article 140 TFEU. See TFEU, supra note 38, art. 140. They are also laid out in more detail in a Protocol to the Treaties. Protocol (No 13) on the Convergence Criteria to the TEU and TFEU, supra notes 34, 38 [hereinafter Convergence Protocol]. 95. More specifically, countries seeking to join the Eurozone must observe, for at least two years and without resorting to devaluation, “the normal fluctuation margins provided for by the exchange-rate mechanism of the European Monetary System.” TFEU, supra note 38, art. 140(1). I will explain the exchange rate mechanism below. Infra Part II.B. 96. TFEU, supra note 38, art. 140 (1). 97. Id. art. 126 (2); Protocol (No. 12) on the Excessive Deficit Procedure to the TEU and TFEU, supra notes 34, 38, art. 1.
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B. The Irrevocable Determination of Exchange Rates Those voices in the literature that reject a withdrawal right also invoke the provisions that govern the introduction of the euro in individual Member States.98 As noted above, those Member States, that are not yet part of the Eurozone because they do not yet meet the various requirements for introducing the euro are called “Member States with a derogation.”99 These Member States will periodically be scrutinized to assess whether they meet the relevant requirements.100 If they do, a procedure is set in motion in order to abrogate their derogation and to replace their national currency with the euro. As part of that procedure, Article 140 TFEU provides: If it is decided . . . to abrogate a derogation, the Council shall, acting with the unanimity of the Member States whose currency is the euro and the Member State concerned . . . irrevocably fix the rate at which the euro shall be substituted for the currency of the Member State concerned . . . .101 The word “irrevocably” implies that the decision to introduce the euro is permanent such that a country cannot withdraw from the Eurozone.102 To further bolster this argument, one could point to the text of Protocol No. 4 on the statute of the European system of central banks and of the European Central Bank (ECB). That Protocol, which—like all protocols attached to the Treaties—is of equal rank as the Treaties themselves,103 also uses the words “irrevocable” and “irrevocably” in connection with the fixing of exchange rates.104 However, the irrevocability language has to be understood in context. On its face, it is open to two interpretations. On the one hand, one can read the term “irrevocable” to mean that the exchange rate shall be forever fixed, implying that the decision to join the Eurozone is itself eternal. On the other hand, one can read the relevant provisions as meaning that while a country is part of the Eurozone, the exchange rates underlying the introduction of the euro shall not be corrected ex post. The second, narrower reading is much more plausible for two reasons. First, Article 50 of the TEU explicitly grants the Member States the right to leave the European Union and thus the Eurozone.105 Accordingly, any claim that the irrevocable fixing of the exchange rates also makes membership in the Eurozone irrevocable is plainly wrong. Second, and even more importantly, it is helpful to consider the history of the European currency union. Since 1979, i.e., long before the introduction of the euro, most current Member States participated in a system of stable exchange rates, the so-



98. Athanassiou, supra note 31, at 13–14. 99. TFEU, supra note 38, art. 139(1). 100. Id. art. 140. 101. Id. art. 140(3) (emphasis added). 102. Athanassiou, supra note 31, at 13–14; Hofmeister, supra note 31, at 121. 103. TEU, supra note 34, art. 51. 104. Protocol (No 4) on the Statute of the European System of Central Banks and of the European Central Bank to the TEU and TFEU, supra notes 34, 38, art. 46(3) (“irrevocably fixing the exchange rates”); id. art. 49 (“banknotes denominated in currencies with irrevocably fixed exchange rates”). 105. TEU, supra note 34, art. 50.
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called European Monetary System.106 The European Monetary System was based on the so-called Exchange Rate Mechanism (ERM).107 Exchange rates were, in principle, fixed and were only allowed to move within a certain corridor (usually +/2.25%).108 Crucially, though, these exchange rates were periodically adjusted (“realigned”).109 Moreover, two Member States—the United Kingdom and Italy— withdrew from the ERM, and one of them—the United Kingdom—did so permanently.110 Against this background, there were two obvious questions that had to be answered when the provisions on the Eurozone were introduced. First, should it be possible to realign the exchange rates underlying the euro once they had been introduced—as was routinely done in the case of the ERM? Second, should Member States be allowed to withdraw from the Eurozone—as they did in the case of the ERM? The language, according to which the exchange rates are fixed irrevocably, only targets the first of these questions. If anything, that implies that the Treaty does not intend a general prohibition against withdrawing from the Eurozone. C. The Irreversible Introduction of the Euro Another text-based argument raised against the existence of a withdrawal right is derived from a Protocol to the Treaty of Maastricht.111 According to the text of that Protocol—which is no longer part of the current Treaties—the Member States “[d]eclare the irreversible character of the Community’s movement to the third stage of Economic and Monetary Union by signing the new Treaty provisions on Economic and Monetary Union.”112 This sentence—and more specifically the term “irreversible”—is said to imply that there can be no right to withdraw from the Eurozone.113 However, that argument proves erroneous for two reasons. To begin, such an interpretation, despite any validity it may have had at the time, would bring the relevant text into contradiction with current EU law. With the introduction of the exit right in Article 50 of the TEU, the Member States have clarified that a Member



106. For a concise description of the European Monetary System see, e.g., Roger J. Goebel, European Economic and Monetary Union: Will the EMU Ever Fly?, 4 COLUM. J. EUR. L. 249, 258–62 (1998). 107. E.g., id. at 259 (describing the Exchange Rate Mechanism as a major component of the European Monetary System and a method for stabilizing exchange rates). In 1999, the old Exchange Rate Mechanism was replaced with a new Exchange Rate Mechanism. See Resolution of the European Council on the Establishment of a New Exchange Rate Mechanism, 1997 O.J. (C 236) 5 (replacing “the European Monetary System” with an “exchange-rate mechanism”). Under the new Exchange Rate Mechanism, a fluctuation of 15% up or down is allowed. Id. para. 2.1. 108. Goebel, supra note 106, at 259. 109. Id. at 261. 110. Id. at 260–61. 111. Protocol on the Transition to the Third Stage of the Economic and Monetary Union to the Treaty on European Union (Maastricht Treaty), Feb. 7, 1992, 1992 O.J. (C 191) 1 (as in effect 1992) [hereinafter Transition Protocol]. 112. Id. 113. Hofmeister, supra note 31, at 121.
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State can leave the European Union—and hence the Eurozone. Accordingly, the idea that one cannot leave the Eurozone is simply incompatible with the TEU. More importantly, the above interpretation also misunderstands the purpose of the relevant Protocol. The fact that the movement to the third stage of the Economic and Monetary Union—and hence the creation of the euro—is irreversible does not imply that membership in the Eurozone cannot fluctuate. The Protocol at issue is clearly concerned with the creation of the euro, not with the question of which states are part of the Eurozone. This becomes obvious if one takes into account the following sentence: Therefore all Member States shall, whether they fulfil [sic] the necessary conditions for the adoption of a single currency or not, respect the will for the Community to enter swiftly into the third stage, and therefore no Member State shall prevent the entering into the third stage.114 The concern addressed by this sentence is that those Member States that are not ready to enter the third stage might slow down the Community—now known as the European Union—as a whole. But of course, to address this problem, it is not necessary to keep membership in the Eurozone constant. Quite to the contrary, the relevant Protocol acknowledges the problem that different Member States may opt for different speeds and that the laggards should not delay the rest of the European Union. Thus, allowing withdrawal of those Member States that fail to satisfy the requirements of the Eurozone is very much in keeping with the Protocol’s spirit. D. Europe à la Carte? One might also attempt to argue that allowing the Member States to withdraw from the Eurozone would essentially open up the door to a Europe à la carte, where every Member State can pick and choose those provisions of the TFEU and the TEU that it likes while opting out of the others.115 That, in turn, might prompt the collapse of the European Union as a whole. However, it is not clear why a (contingent) right to withdraw from the Eurozone should lead to a Europe à la carte in the first place. The TFEU’s provisions on the Eurozone are very much different from the other provisions of the Treaty. The latter are designed to apply to all Member States alike. However, that is not the case for the rules governing the Eurozone. Quite the contrary, the Treaty specifically distinguishes between those countries that are part of the Eurozone and those that are not.116 Moreover, while there is no legal right to pick and choose whether to enter the Eurozone,117 the states enjoy considerable de facto control over whether or not they join the Eurozone. For example, by failing to reduce its budget deficits, a Member State can delay meeting the criteria for joining the Eurozone and thereby delay the introduction of the euro as its currency. It follows that the Treaty already



114. Transition Protocol, supra note 111. 115. Cf. Hofmeister, supra note 31, at 131–32 (arguing that the risk of cherry-picking has to be taken seriously). 116. Cf. TFEU, supra note 38 (entitling the headline to chapter 4 as “Provisions Specific to Member States Whose Currency is the Euro”). 117. See supra Part II.A.
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explicitly incorporates a different-speeds model with respect to the Eurozone. This contrasts with the other provisions of the Treaty that, in principle, apply to all Member States alike. Accordingly, giving a contingent right to the Eurozone simply does not imply a general rule that allows Member States to partially opt out of the TFEU or the TEU. E. Argumentum e Contrario Based on Article 50 of the Treaty on European Union Article 50 of the TEU allows Member States to leave the European Union. At first glance, this provision would seem to invite an argumentum e contrario: if the treaty provides for an exit right from the European Union but does not mention any right to exit the Eurozone, then one could reason that no such right is intended. However, upon closer examination, this line of reasoning is unpersuasive. The explicit recognition of the exit right in Article 50 of the TEU was only introduced by the Treaty of Lisbon,118 which entered into force in December 2009119—long after the provisions on the Eurozone had been included in the Treaty. This matters because the obvious purpose of Article 50 is to protect the sovereignty of the Member States.120 That purpose would be rendered ad absurdum if Article 50 were now adduced as evidence against the existence of a right to withdraw from the Eurozone. The very provision designed to bolster the sovereignty of the Member States would end up helping to curtail that sovereignty in a crucial area. F. Ever Closer Union One might be tempted to derive a further argument against a withdrawal right from the idea that the European Union is designed to be a one-way street towards ever-greater integration.121 As one scholar has put it, “the legal process of European integration is a one-way ratchet in which commitments, once made, cannot be undone.”122 Along this line of thought, granting a right to withdraw from the Eurozone clashes squarely with the idea that the Member States should move towards more integration. In assessing this argument, it should first be noted that the European Union is indeed committed to the goal of ever more integration. After all, the preamble of the TEU explicitly emphasizes that the Member States pledge “to continue the



118. Lisbon Treaty, supra note 49. 119. EUROPEAN COMMISSION, Lisbon Treaty: A Fresh Start for the EU (Dec. 1, 2009), http://ec.europa.eu/news/eu_explained/091201_en.htm. 120. This is true regardless of whether or not one believes that the Member States were entitled to withdraw from the European Union even before the introduction of what is now Article 50. Regarding the latter debate compare Timothy Zick, Note, Are the States Sovereign?, 83 WASH. U. L. Q. 229, 266 n.210 (2005) (noting that at least theoretically “the member states [of the EU] can withdraw from the EU”) with Peter Ørebech, The EU Competency Confusion: Limits, “Extension Mechanisms,” Split Power, Subsidiarity, and “Institutional Clashes,” 13 J. TRANSNAT’L L. & POL’Y 99, 106 (2003) (noting that “no state may unilaterally withdraw from the EU”). 121. Scott, supra note 29, at 7. 122. Id.
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process of creating an ever closer union among the peoples of Europe . . . .”123 Correspondingly, Article 1 of the TEU stresses that the Treaty on European Union “marks a new stage in the process of creating an ever closer union among the peoples of Europe . . . .”124 An entirely different question, however, is whether this commitment towards an ever closer union implies a one-way street in the sense that any step backwards violates the spirit of EU law. The answer to this question has to be “no.” Historically, the road to European unification has been a dialectical process, where expansions of EU power have been countered by new safeguards to protect the sovereign interests of the Member States. For example, at the level of primary EU law, the introduction of the subsidiarity principle125 by the 1992 Treaty of Maastricht126 sought to guard the Member States against the atrophy of their powers.127 More recently, the creation of a right to withdraw from the European Union has provided an additional layer of security for the Member States.128 Moreover, steps towards greater deference to the sovereignty of the Member States are not just found in the Treaties themselves. Rather, similar developments can be observed in the case law of the Court of Justice. The Court’s jurisprudence in the area of the free movement of goods may serve to illustrate this point. The free movement of goods prohibits, inter alia, quantitative restrictions on imports as well as measures having equivalent effect.129 In the landmark Dassonville decision,130 the Court of Justice greatly expanded the range of Member State norms subject to judicial scrutiny under the free movement of goods by holding that “[a]ll trading rules enacted by Member States which are capable of hindering, directly or indirectly, actually or potentially, intra-Community trade are to be considered as measures having an effect equivalent to quantitative restrictions.”131 However, this definition proved overbroad in that it subjected even those Member State rules to scrutiny that had only a very indirect and uncertain impact on the free movement of goods. Accordingly, the Court of Justice backtracked in the equally famous Keck decision.132 There, the Court held that “contrary to what has previously been decided,” national rules concerning mere selling arrangements did not fall within the scope of the free movement of goods as long as they met certain requirements such as being de jure and de facto non-discriminatory. 133



123. TEU, supra note 34, pmbl. 124. Id. art. 1. 125. The principle of subsidiarity can now be found in Article 5 of the Treaty on European Union. TEU, supra note 34, art. 5(3). 126. Treaty on European Union, Feb. 7, 1992, 1992 O.J. (C 191) 1 (as in effect 1992). 127. For a thoughtful analysis of the subsidiary principle see generally Christoph Henkel, The Allocation of Powers in the European Union: A Closer Look at the Principle of Subsidiarity, 20 BERKELEY J. INT’L L. 359 (2002). 128. Regarding the right to leave the European Union see supra Part II.A. 129. TFEU, supra note 38, art. 34. 130. Case 8/74, Procureur du Roi v. Bénoit & Gustave Dassonville, 1974 E.C.R. 837. 131. Id. para. 5. 132. Joined Cases C-267 and C-268/91, Keck and Mithouard, 1993 E.C.R. I-6097, I-6131, para. 16. 133. Id.
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The lesson is simple: EU law is firmly committed to an ever-closer union. However, the way towards that goal is not always a straight line. Rather, there necessarily are—and always have been—steps back and forth. Accordingly, it is by no means against the spirit of the Treaties to allow individual Member States to withdraw from the Eurozone—especially in light of the fact that, in some cases, such withdrawals may allow the Eurozone to function in a more effective manner. G. Summary In sum, the doctrinal case against the right to withdraw from the Eurozone is by no means compelling. That is true, at least, in those cases where Member States no longer satisfy the criteria that allowed them to join the Eurozone in the first place. Of course, this finding does not per se imply that a withdrawal right should be recognized. However, as shown in Part III, the policy case in favor of a withdrawal right is strong.



III. THE LEGAL POLICY CASE FOR A RIGHT TO WITHDRAW Is a right to unilateral withdrawal from the Eurozone desirable as a matter of legal policy? In this Part, I argue that the answer is “Yes,” at least with respect to those states that—like Greece—no longer fulfill the requirements that they had to meet in order to join the Eurozone in the first place. A. The Default Character of the Treaty on the Functioning of the European Union For analytical purposes, it is helpful to begin by noting that what is at stake is merely the content of a default norm. Regardless of whether or not the TFEU is read to include a right to withdraw from the Eurozone, the Member States are free to amend the Treaty at any time.134 Accordingly, if a Member State such as Greece is denied an exit right as a matter of black letter law, this does not necessarily mean that the relevant Member State has to remain in the Eurozone. Rather, it can still reach a bargain with the other Member States, allowing it to exit the Eurozone via a treaty amendment. On the other hand, if one interprets the Treaty to grant a withdrawal right, this does not have to be the last word either. If the other Member States prefer Greece to remain in the Eurozone, they can always bargain with Greece to persuade the latter to abstain from exercising its withdrawal right. Of course, the problem of having to choose a suitable default rule in the presence of high transaction costs is a familiar one. Ideally, the chosen default minimizes the sum of the transaction costs incurred in opting out of the default as well as the costs resulting from failures to opt out. There exists a substantial body of theoretical scholarship that offers various strategies for dealing with precisely this kind of challenge: namely the literature on the optimal design of legal defaults.135



134. TEU, supra note 34, art. 48. 135. This literature includes, in particular, the various articles by Ian Ayres and his coauthor Robert
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Hypothetical Bargains: Planning for Failures to Opt Out



The classical approach for choosing default rules is to let the legal default reflect the arrangement that most parties would have chosen in the absence of transaction costs: the “hypothetical bargain.”136 Proceeding in this way has two main advantages. First, the hypothetical bargain approach often minimizes transaction costs since, in most cases, the default already reflects the preferred solution, thereby absolving the parties of the necessity of bargaining around the default.137 Second, where transaction costs or informational asymmetries effectively prevent parties from opting out, the hypothetical bargain approach can reduce the costs of opt-out failures. This is because even if the parties are prevented from opting out, the hypothetical bargain approach ensures that most of them end up with their preferred outcome. Of course, the challenge inherent in the hypothetical bargain approach lies in identifying the hypothetical bargain. In other words, what would the parties agree upon in the absence of transaction costs? The obvious answer—that the parties would choose the solution that maximizes benefits for both parties—does not solve this riddle but merely reframes the question. In the context at hand, this limitation of the hypothetical bargain approach proves crucial: whether the Member States, knowing what they know now, would negotiate for a withdrawal right in the absence of transaction costs is very difficult to say. Presumably, in the absence of transaction costs and other obstacles to the bargaining process, the Member States would agree upon a withdrawal right if such a right maximizes the aggregate benefits for all of the Member States. However, whether that is the case is difficult to answer. Indeed, economists cannot even agree on whether, at this point, a Greek withdrawal from the Eurozone would benefit Greece,138 let alone whether it would benefit the European Union as a whole.139 Gertner. For a review of their work on the optimal design of legal default rules, see Ian Ayres & Robert Gertner, Strategic Contractual Inefficiency and the Optimal Choice of Legal Rules, 101 YALE L.J. 729 (1992); Ian Ayres & Robert Gertner, Majoritarian vs. Minoritarian Defaults, 51 STAN L. REV. 1591, 1600 (1999) [hereinafter Ayres & Gertner, Majoritarian vs. Minoritarian Defaults]; Ian Ayres, Regulating OptOut: An Economic Theory of Altering Rules, 121 YALE L.J. 2032 (2012). 136. E.g., Charles J. Goetz & Robert E. Scott, The Mitigation Principle: Toward a General Theory of Contractual Obligation, 69 VA. L. REV. 967, 971 (1983); Jeffrey M. Lipshaw, Of Fine Lines, Blunt Instruments, and Half-truths: Business Acquisition Agreements and the Right to Lie, 32 DEL. J. CORP. L. 431, 445 n.62 (2007). 137. See, e.g., Charles K. Whitehead, Sandbagging: Default Rules and Acquisition Agreements, 36 DEL. J. CORP. L. 1081, 1090 n.33 (2011) (noting that the hypothetical bargain approach can lower transaction costs as long as implementing the default rule is cheaper than negotiation). 138. Compare Nicholas Economides et al., What’s at Stake in the Greek Vote, WALL ST. J., June 15, 2012, at A11 (arguing that an exit from the Eurozone would amount to fiscal suicide and would force Greece “into a crisis many times more severe than its present one”) with Nouriel Roubini, Greece Must Go, SLATE (June 18, 2012), http://www.slate.com/articles/news_and_politics/politics/2012/05/greece_will_ leave_the_eurozone_sooner_or_later_sooner_is_better_.html (arguing that “Greece is stuck in a vicious cycle of insolvency, lost competitiveness, external deficits, and ever-deepening depression” and that “[t]he only way to stop [this vicious cycle] is to begin an orderly default and exit”). Cf. Eichengreen, supra note 27, at 12 (noting that “it is [not] obvious that the economic problems of the participating member states can be significantly ameliorated by abandoning the euro, although neither can this possibility be dismissed”). 139. Compare Economides et al., supra note 138, at A11 (arguing that the European Union should be relieved if Greece does not leave the Eurozone), with Roubini, supra note 138 (arguing that an orderly
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Nor is this lack of consensus particularly surprising. The costs and benefits of staying in the Eurozone versus leaving it depend, in no small part, on the future conduct of Greece, the other Member States, and European institutions such as the ECB. Given that their behavior is uncertain, so is the answer to the question of whether Greece should exit the Eurozone. For example, one of the benefits of leaving the Eurozone would be for Greece to regain an independent monetary policy that is specifically tailored to the needs of the Greek economy, whereas the ECB’s monetary policy necessarily has to react to the aggregate needs of the Eurozone area. However, the benefit of having an independent monetary policy depends in large part on how wisely the institutions of the relevant country use that power,140 and it is difficult to predict how Greece would fare in this respect. Moreover, the exit right question cannot just be confined to Greece. Rather, in the future, other Member States may find themselves in such dire economic straits that withdrawal from the Eurozone may be an attractive option. But it is impossible to predict at this point exactly which Member States may want to withdraw or what the circumstances of the European Union will be like when the time comes. Accordingly, one cannot easily predict whether or not an exit right is generally desirable. 2.



Some Defaults Are Easier to Opt Out of Than Others



While the hypothetical bargain approach to choosing default rules proves unworkable in the case at hand, that approach is not the only reasonable way of choosing default rules, and it may not be the most efficient. One crucial point that the hypothetical bargain approach ignores is the fact that some defaults may be easier to opt out of than others due to informational asymmetry, coordination problems, or transaction costs.141 Choosing the default that, if inefficient, is easier to opt out of reduces the risk of opt-out failures.142 This consideration is particularly important in those situations where, as in the situation at hand, it is very difficult to predict the outcome of a hypothetical bargain or the cost of opt-out failures.143 Assuming that these other



Greek exit from the Eurozone would “minimize[] collateral damage to Greece and the rest of the eurozone”). 140. E.g., Alberto F. Alesina et al., Optimal Currency Areas 8 (Harvard Inst. of Econ. Research, Paper No. 1958, 2002), available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=319761. 141. Ayres & Gertner, Majoritarian vs. Minoritarian Defaults, supra note 135, at 1600; Brett H. McDonnell, Shareholder Bylaws, Shareholder Nominations, and Poison Pills, 3 BERKELEY BUS. L.J. 205, 241 (2005). 142. See David Charney, Hypothetical Bargains: The Normative Structure of Contract Interpretation, 89 MICH. L. REV. 1815, 1848 (1991) (indicating that fee choice ex ante will enhance joint welfare and efficiency). 143. There are “five variables [that] can be used to assess the private and public cost of particular defaults.” These are as follows: “the percentage of the population of contracting parties that, in a world without private information, would prefer to use default i,” “the percentage of type i contracting parties who, in equilibrium, would expressly contract for rule i if the other rule were the default,” “the private costs of expressly ‘contracting’ for rule i,” “the inefficiency generated if a type i contracting party ‘fails’ to expressly contract for rule i when the other rule is the default,” and “the expected ‘externalized’ public cost of filling the gap for a type i contracting party who fails to expressly contract around default rule i.” Ayres & Gertner, Majoritarian vs. Minoritarian Defaults, supra note 135, at 159495.
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variables are unknown, the most promising approach for minimizing the sum of transaction costs and costs resulting from failures to opt out is to make the rule that is easiest to opt out of the legal default. This insight has important implications for the problem at issue: it is unclear whether the hypothetical bargain would have resulted in a withdrawal right, and it is equally difficult to predict the costs that are likely to follow from a failure to opt out. However, regarding the ease with which the Member States can contract around the default, the situation is much clearer. As shown in the following, it is far easier for the Member States to opt out of an existing withdrawal right than to contract for a withdrawal right where none exists by default. a.



No Withdrawal Right



Let us assume, first, that the TFEU is interpreted to preclude the members of the Eurozone from withdrawing. In that case, how difficult would it be for the Member States to opt out of the legal default? Such an opt-out would require amending the TFEU, and as previously noted, such amendments are very difficult. They must be ratified by all twenty-seven Member States.144 Moreover, the ratification process is governed by the domestic constitutional requirements of each Member State.145 In practice, the freedom of the Member States to define their own ratification procedures has meant that some Member States have subjected proposed amendments to popular referenda.146 Such referenda can be quite unpredictable because unsurprisingly—voters do not always line up neatly behind their governments. For example, the European Constitution, the result of long and painstaking negotiations, met an inglorious end after being rejected in popular referenda in France and the Netherlands.147 Setting aside the matter of popular referenda, the unanimity requirement makes the process highly vulnerable to hold-ups. Any Member State government can block the process in an effort to extort special concessions. Indeed, the history of the current sovereign-debt crisis provides ample proof of how serious this problem is. Thus, during the crisis, almost all of the Member States agreed to allow the European Union to exercise more oversight and control over the budget of those countries that violate the Eurozone’s rules about debt limits.148 The agreement also called for automatic punishment for those who violated the relevant rules.149 Given that the United Kingdom is not part of the Eurozone, it did not stand to be directly affected by these changes. However, because the United Kingdom is a Member State of the European Union, its consent was still needed in order to write the relevant changes into the TFEU, as the other Member States intended. 144. TEU, supra note 34, art. 48(4). 145. Id. 146. E.g., Gráinne de Búrca, If at First You Don’t Succeed: Vote, Vote Again: Analyzing the Second Referendum Phenomenon in EU Treaty Change, 33 FORDHAM INT’L L.J. 1472, 1477 (2010) (noting five cases in which proposed treaty amendments were rejected in popular referenda). 147. Stephen Castle & Graham Bowley, Treaty on Running European Union Is Signed, N.Y. TIMES, Dec. 14, 2007, at A14. 148. Steven Erlanger & Liz Alderman, Chronic Pain for the Euro, N.Y. TIMES, Dec. 12, 2011, at A1. 149. Stephen Fidler, Investors Brace for Bank Verdict on EU Plan, WALL ST. J., Dec. 12, 2011, at A1 [hereinafter Fidler, Investors].
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In light of this veto power, the U.K. government could not resist the opportunity to try to extract concessions from the other Member States: at the relevant summit, British Prime Minister David Cameron demanded various legal changes in exchange for the United Kingdom’s agreement to a Treaty amendment.150 In particular, Cameron demanded protections against financial regulation at the EU level, restrictions regarding the European Union’s working-time directive, and an end to plans for a financial-transactions tax.151 Perhaps because it was considered too brazen, this tactic ultimately proved unsuccessful, and the British government failed to gain any concessions.152 However, that was not the end of the story. Rather, the United Kingdom made good on its threat and—together with the Czech Republic153—withheld its consent to amend the Treaty. As a result, the agreement on fiscal discipline in the Eurozone154—backed by twenty-five of the twenty-seven Member States155—had to take the form of an international treaty outside the realm of EU law. This solution is highly problematic since it is at the very least uncertain to what extent non-EU treaties can rely on EU institutions to achieve their aims. In any case, the episode demonstrates the difficulty of getting all twenty-seven Member States on board. In sum, the consequences of not recognizing a withdrawal right are obvious: opting out of such a default is enormously difficult. b.



Granting a Withdrawal Right



If the TFEU is read to include a withdrawal right, opting out of the default becomes substantially easier. An opt-out, in this case, would be a deal with the Member State willing to withdraw under which it agrees not to exercise its withdrawal right. Such a deal could take the form of an international treaty between the exit-prone Member State and one or more of the other Member States and thereby be made binding, or it could be a more informal arrangement based on an understanding that support will keep flowing only as long as Greece (or any other state bent on exercising its withdrawal right) stays in the Eurozone. Either way, the main advantage is that no amendment to the TFEU is needed. Accordingly, the unanimity requirement does not apply. Of course, any negotiations aimed at persuading a Member State to stay within the Eurozone may nonetheless prove complicated. In particular, free riding problems may occur as some Member States may refuse to shoulder their fair share of the burden. For example, if Greece were willing to withdraw from the Eurozone, and if the other Member States were trying to persuade Greece to stay by way of



150. George Parker & Elizabeth Rigby, Cameron Pledges Not to Jeopardise Negotiations, FIN. TIMES, Dec. 2, 2011, at 8. 151. Id. 152. Fidler, Investors, supra note 149, at A1. 153. Peter Spiegel, EU Agrees Tough Fiscal Treaty but Berlin Warned over Sovereign Rights, FIN. TIMES, Jan. 31, 2012, at 1 [hereinafter Spiegel, Tough Fiscal Treaty]. 154. Treaty on Stability, Coordination and Governance in the Economic and Monetary Union (TSCG), Mar. 2, 2012, T/SCG, available at http://european-council.europa.eu/media/639235/ st00tscg26_en12.pdf. 155. Spiegel, Tough Fiscal Treaty, supra note 153, at 1.
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further financial concessions, some Member States may stay back, hoping to free ride on the others’ efforts. However, the peculiar composition of the European Union mitigates this problem. Relatively few Member States account for a relatively large percentage of the European economy: the six largest economies account for more than three quarters of the European Union’s GDP.156 In other words, as long as the main players can coordinate their actions, one can reduce free riding significantly, albeit not completely. In sum, the legal default is much easier to opt out of if it includes a withdrawal right than if it does not. Accordingly, if the goal is to reduce opt-out failures, the preferable approach is to grant a withdrawal right. Admittedly, this does not end the analysis. There are other factors to be considered. However, as shown below, these other concerns do not justify a different approach. B. Beyond the Costs of Opt-Outs and Opt-Out Failures Aside from the goal of minimizing opt-out failures and transaction costs, there are several other potential costs to be considered. They particularly include costs imposed on countries and investors outside the Eurozone, agency costs resulting from the conflict between Member State governments and the governed, damage to the commitment function of the Eurozone, and higher borrowing costs for the Eurozone’s weaker economies. While all of these costs must be taken seriously, they cannot serve as a basis for rejecting a withdrawal right. Some of the relevant costs are simply unavoidable. With respect to others, one cannot predict how they will be affected by the existence of a withdrawal right. 1.



Externalities



The theoretical literature on the optimal design of default rules is based on the Coase theorem, i.e., on the assumption that, in the absence of transaction costs, the initial allocation of property rights does not prevent an efficient outcome, as long as the parties are free to bargain.157 Of course, the Coase theorem only holds in the absence of externalities. To the extent that a rule creates costs or benefits for third parties, a bargain that the parties strike may not be efficient even in the absence of transaction costs or information asymmetries. That any solution to the euro crisis will produce significant externalities is obvious. After all, the euro crisis does not only affect the Member States of the Eurozone. Rather, it impacts economies around the world. It follows that any solution that the Member State governments reach regarding the existence of a withdrawal right may not be efficient.



156. Author’s own calculations based on data provided by Eurostat for the year 2011. See EUROPEAN COMMISSION, National Accounts, EUROSTAT, http://epp.eurostat.ec.europa.eu/portal/page/ portal/national_accounts/data/main_tables (last visited Jan. 9, 2013). 157. Ronald H. Coase, The Problem of Social Cost, 3 J.L. & ECON. 1–6, 15–17 (1960).
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However, this objection ultimately proves irrelevant. To begin, its normative relevance seems dubious. Arguably, the TFEU has to be interpreted with a view to maximizing benefits for Europe. This follows from Article 3(1) of the TFEU, according to which the European Union’s general goal is to promote the well-being of its peoples, not the well-being of other countries.158 In addition, concerns about externalities are moot in the sense that such externalities are unavoidable. Whichever default rule one chooses, to the extent that the solution that most benefits the European Union is substantially different from the one that benefits the world at large, the structure of the TFEU as a treaty all but ensures that the former will eventually prevail. 2.



Agency Costs



For the same reason, there is no point in attaching too much importance to the problem of agency costs. To be sure, agency costs on the part of the bargaining parties may prevent an efficient outcome. And there is every reason to believe that the Member State governments are, in many ways, imperfect at representing the interests of the governed. For example, governments may be more beholden to the interests of that part of the electorate that brought them into power rather than to the interests of all voters alike. And of course, like all agents, public officials are subject to the usual principalagent conflict. For example, an elected official, eager to achieve her own reelection, may opt for a solution that is inefficient but camouflages the full cost of the crisis until after the next election. In this vein, Germany’s chancellor, Angela Merkel, was criticized for allegedly delaying a rescue package for Greece in order to maximize her party’s performance in upcoming elections in the German state of North RhineWestphalia.159 My point is not that such agency costs do not matter. They surely do. Rather, it is crucial to note that these agency costs are unavoidable. They are, in fact, an inherent limitation to the efficiency of international treaties.160 Thus, no matter which default one chooses—and one has to choose some default norm—the outcome of any bargain that the Member States strike may be suboptimal due to the agency conflicts at issue. 3.



Damage to Currency Union as Commitment Device



One potential concern is that a withdrawal right may undermine the usefulness of the currency union as a commitment device. In the economic literature, it is wellestablished that a common currency can serve as a commitment device that helps



158. TEU, supra note 34, art. 3(1). 159. E.g., Quentin Peel, Critics Line Up to Rap Merkel over Crisis, FIN. TIMES, Apr. 30, 2010, at 4 (reporting that Merkel was accused of postponing a solution to the Greek debt crisis until after the election). 160. See JOOST PAUWELYN, OPTIMAL PROTECTION OF INTERNATIONAL LAW: NAVIGATING BETWEEN EUROPEAN ABSOLUTISM AND AMERICAN VOLUNTARISM 93–97 (2008) (discussing the problem that states may not internalize all of the costs imposed that are relevant to the treaties that they conclude).
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governments overcome the so-called inflation bias problem:161 policy makers seeking to lower unemployment below its natural level may resort to inflation to stimulate the economy. However, well-informed market participants will anticipate this course of conduct and base their actions on the inflation that they expect. As a result, inflation remains sub-optimally high without unemployment being reduced. A currency union can help overcome this problem. By adopting a currency union dominated by low-inflation countries, Member States with weak currencies can undertake a commitment to a hard-value policy.162 By and large, this has been the effect of the Eurozone.163 Countries like Italy and Greece suffered from relatively high inflation rates before the euro, but benefited from low inflation once the euro had been introduced. For example, according to World Bank data, annual inflation in 1995 was 9.8% in Greece and 4.9% in Italy.164 Ten years later in 2005, the relevant numbers were 2.8% and 1.8%, respectively.165 Granting a withdrawal right might conceivably weaken the value of the euro as a commitment device. After all, such a right would imply that a country can return to a national currency and revert to its old high-inflation policies. However, there is reason not to overstate this concern. After all, the lack of a withdrawal right does not necessarily preclude an exit. Accordingly, despite the fact that a right to unilateral withdrawal from the Eurozone is unanimously rejected in the existing literature, at the height of the crisis in 2012, many observers considered an exit by Greece to be highly likely.166 In other words, there may be good reasons why membership in a currency union can serve as a valuable commitment device. However, this fact is more likely to be due to the enormous costs of exiting from such a union, which generally make an exit unlikely. By contrast, given the possibility of a consensual exit, the mere lack of a right to unilateral withdrawal is unlikely to be seen as a reliable guarantee against an exit from the currency zone. 4.



Borrowing Costs



Historically, the introduction of the euro has also had the advantage of reducing the borrowing costs for the economically weaker Member States of the Eurozone.167 After the euro had been introduced, the Mediterranean countries profited from financing costs that were almost as low as Germany’s.168 Presumably, the explanation



161. E.g., Alesina et al., supra note 140, at 6. For a landmark article on the inflation bias problem, see Robert J. Barro & David B. Gordon, Rules, Discretion and Reputation in a Model of Monetary Policy, 12 J. MON. ECON. 101 (1983). 162. E.g., Alesina et al., supra note 140, at 6 (describing the usual circumstances and positive effects of a country abandoning its currency and going along with the currency of an anchor country). 163. Cf. Eichengreen, supra note 27, at 15 (noting that the “[t]he advent of the euro has brought credibility benefits to members whose commitment to price stability was previously least firm”). 164. Inflation GDP Deflator (Annual %), WORLD BANK, http://data.worldbank.org/indicator/NY. GDP.DEFL.KD.ZG (last visited Jan. 9, 2013). 165. Id. 166. E.g., Gerald P. O’Driscoll, Jr., How the Euro Will End, WALL ST. J., June 13, 2012, at A15 (characterizing Greek exit as “almost a foregone conclusion”); Nelson D. Schwartz, The Day When Europe Holds Its Breath, N.Y. TIMES, June 17, 2012, at BU4 (noting that for many observers, the prospect of a Greek exit “has moved from ‘if’ to ‘when’”). 167. Hankel et al., supra note 10, at 13. 168. Id. at 6.
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lay in the market’s expectation that the weaker Member States of the Eurozone would not be allowed to become insolvent and instead could count on bailouts, if necessary. A withdrawal right, one may argue, could undermine this benefit given that it sends a signal to the market that membership in the Eurozone may not last forever. However, such a line of reasoning would be unpersuasive. The market’s past assessment that all government bonds in the Eurozone are more or less equally safe is already history. In the course of the sovereign-debt crisis, rating agencies have downgraded governments in various European countries—sometimes to junk bond status169—and the borrowing costs for PIIGS states have shot up.170 Of course, there are ways to reduce borrowing costs for the weaker Eurozone countries. In particular, a firm commitment by the other Member States to future bailouts may have this effect. However, such measures are independent of the question of whether a withdrawal right is granted. Moreover, they would come at an obvious cost: while reducing a default risk by the weak economies (and thus lowering these countries’ borrowing costs), they would increase the risks associated with government bonds issued by the stronger economies and thus raise the borrowing costs of the latter. Thus, it is unlikely that such guarantees would lower the borrowing costs for the Eurozone as a whole. 5.



Extortion



Should one be concerned that granting a withdrawal right would lead to frequent attempts at extortion as numerous Member States threaten to leave the Eurozone unless paid to stay? This concern is far-fetched. Considering that withdrawal rights are appropriate solely for those Member States that no longer meet the convergence criteria, the threat to leave the Eurozone can only be used to extract concessions from other Member States if it is credible. In most cases, that is unlikely to be the case. After all, the economic and political costs of leaving the Eurozone are likely to be quite substantial.171 Thus, even Member States who find themselves in difficult economic circumstances are unlikely to give serious consideration to the exit option unless their situation is truly desperate. 6.



Letting a Good Crisis Go to Waste



One final, though fairly cynical, argument against a withdrawal right remains. One may argue that the sovereign-debt crisis is actually a welcome development in that it forces the Member States of the Eurozone to embark on what they would not



169. E.g., David Oakley & Peter Wise, Portuguese Bonds Hit as Traders Fear Default, FIN. TIMES, Jan. 26, 2012, at 35 (reporting that government bonds of Portugal and Greece were downgraded to junkbond status). 170. Even Spain is now rapidly facing unusually high borrowing costs. See Stephen Castle, Europeans Look at Plan to Cut Borrowing Costs, N.Y. TIMES, June 21, 2012, at B6 (reporting that “Spain’s 10-year bonds surpassed the 7 percent level, the highest rate for those bonds since the advent of the euro currency union”). 171. Cf. Eichengreen, supra note 27, at 13 (noting that the political costs of abandoning the euro “are likely to be particularly serious”). Regarding the economic costs, Eichengreen argues that these would likely depend on the circumstances. Id. at 12–13.
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otherwise have accomplished—namely the creation of a true fiscal union with a central authority in charge of fiscal policy. Based on this line of reasoning, the existence of a withdrawal right might be viewed as a liability, precisely because it reduces the economic and political pressure on the Eurozone and thereby makes the move towards a fiscal union less urgent. This argument is not as outlandish as it may seem. There are certainly commentators who view the euro crisis as an opportunity for further integration.172 Moreover, as a practical matter, it is true that the crisis has pushed the European Union somewhat closer to a fiscal union. The recent fiscal discipline pact is widely and correctly perceived as a step in that direction.173 Furthermore, the institutions of the European Union are now reportedly working on plans to achieve a true fiscal union.174 To the extent that a withdrawal would help end the euro crisis, it might dampen the incentives for further fiscal integration. However, even setting aside the question of whether further political and fiscal integration is desirable as a matter of policy, the above line of reasoning seems far too speculative to be accorded much weight. In the long run, it is not clear how the sovereign-debt crisis will affect the prospects for further fiscal integration. It is indeed possible that the current crisis will pave the way towards further integration by making it clear that a common currency cannot function without a fiscal union. However, the opposite outcome is also conceivable. The continuous bailouts that the euro crisis has engendered have certainly made the voters of the economically stronger states wary of further transfer payments, and may thus have made a fiscal union much more difficult for voters to accept. And so, to the extent that a withdrawal right can help end the financial crisis and reduce the likelihood of further transfers—if only by facilitating an orderly exit for one or more of the PIIGS states— such an exit right may also serve the goal of further fiscal integration. There is also another reason to believe that a withdrawal right could prove helpful to further fiscal integration. Thus, voters in the various Eurozone countries are more likely to accept fiscal integration if they know that there is a possible way out of the fiscal union. In sum, the argument that a withdrawal right might be an obstacle to further fiscal integration seems unpersuasive.



CONCLUSION The legal policy case for granting the Member States a right to unilateral withdrawal from the European Union is strong. Moreover, regarding those Member States that no longer meet the requirements for being admitted to the Eurozone in the first place, there are no compelling doctrinal reasons to reject such a withdrawal right.



172. E.g., Manfred Schepers, A Three-Pillar Plan to Underpin a New Fiscal Union, FIN. TIMES, Nov. 24, 2011, at 7 (arguing that the sovereign-debt crisis is “a chance for radical and profound action” and suggesting that “Europe’s leaders should seize this opportunity to put in place a permanent structure for eurozone governance”). 173. See, e.g., Brian Blackstone, The Euro Crisis: Central Bank Keeps a Lid on Bond Buys: ECB’s Approach Adds to Pressure on Euro-Zone Governments, WALL ST. J., Nov. 29, 2011, at A12 (describing the call for the ECB to intervene to allow for more unity in the face of failing individual countries). 174. EU plant eine echte Fiskalunion [EU Plans a True Fiscal Union], SPIEGEL ONLINE (June 9, 2012), http://www.spiegel.de/wirtschaft/soziales/spiegel-eu-plan-fuer-eine-echte-fiskalunion-a-837949.html.
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It follows that the TFEU should be interpreted accordingly: Member States that no longer meet the so-called convergence criteria should be allowed to withdraw from the Eurozone. Obviously, reading the Treaty in this way will not, by itself, end the plight of the ailing Member States or secure the future of the Eurozone. However, in what is bound to be a long and unpleasant journey, such an interpretation would be at least a step in the right direction.



























Empfehlen Sie Dokumente






[image: alt]





Right to Food Journal - FIAN International 

10 dic. 2015 - Social, and Cultural Rights (ICESCR), India is duty-bound under international law to protect and fulfill










 


[image: alt]





THE LAW 

SEX, NATIONAL ORIGIN. Executive Order 11246 ... religion, sex or national origin, and requires ... or an EEOC field offi










 


[image: alt]





[your] right to the City - Infoladen - KuKuMA 

reichen von Architektur, Stadt-, raum-, und Landschaftsplanung Ã¼ber geographie, Soziologie, Politik- und medienwissenschaften bis zur Philosophie, Kunst und ...










 


[image: alt]





the nuremberg trials international criminal law since 

conference internationale konferenz zum 60 eBook for free and you can read online at Online Ebook ... konferenz zum 60 PDF file for free from our online library.










 


[image: alt]





the nuremberg trials international criminal law since 

prozesse volkerstrafrecht seit 60th anniversary conference internationale konferenz zum 60 for free at our Online Library. the nuremberg trials international ...










 


[image: alt]





[your] right to the City - Infoladen - KuKuMA 

nen fordern echte teilhabe an entscheidungen, die ihr urbanes umfeld betreffen, immer ...... Wo KANN iCh geSetZe NAChLeSeN? Am einfachsten liest man .... fahren, wenn der_die in seinen_ihren rechten Verletzte Klage erhebt. in diesem ...










 


[image: alt]





The Follicular Lymphoma International Prognostic ... - Blood Journal 

01.09.2006 - version 9.1.3 (SAS Institute, Cary, NC). Results and .... szentrum Berlin; Blau, FachÃ¤rztin fÃ¼r Innere Medizin Berlin; Weh, Angrick,. Franziskus ... Krankenhaus Nordwest Frankfurt; Reiber, Nahler, Praxis Freiburg; Mertels- mann ...










 


[image: alt]





the nuremberg trials international criminal law since 

anniversary conference internationale konferenz zum 60 as PDF for free at Online ... zum 60 Pdf to any kind of device,whether its your laptop, Kindle or iPhone, ...










 


[image: alt]





Redalyc.Gabriela Ippolito-O'Donnell, The Right to the City. Popular ... 

Redalyc.Gabriela Ippolito-O'Donnell, The Right to the City. Popular ...https://mainbucketduhnnaeireland.s3.amazonaws.com










 


[image: alt]





IFLA JOURNAL Official Journal of the International Federation of ... 

Bank transfers. Postbank MÃ¼nchen 206 141-804 (BLZ 700 100 80); SWIFT: PBNKDEFF IBAN: DE04 7001 0080 0206 1418 04. Advertising enquiries. Constanze ...










 


[image: alt]





Untitled - The Portal to Texas History 

Topography from U.S. Corps of Engineers 1946 map ... A FOLDER DESCRIBING TOPOGRAPHIC MAPS AND SYMBOLS IS AVAILABLE ON REQUEST.










 


[image: alt]





international law association - International Water Law Project 

Recent protests directed at meetings of the World Trade Organization, the World ...... 23 The 1992 German Military Manual interprets â€œsignificant and direct sup-.










 


[image: alt]





Breaking the Access Deadlock to Leave No One Behind AWS 

24 jun. 2015 - We, rare disease patients, are not the problem: we are part of the ... Life-saving and life-improving tre










 


[image: alt]





choose the right size - Workwearprofi 

Pictogram. All CE marked garments carry a label on the inside with a pictogram of the corresponding body measurements. This makes it easy to find the right size for you. Example: The best way to find the right size of a garment is obviously by trying










 


[image: alt]





1914-2014 – Remembering the past to live the ... - DVV International 

ment of theory and practice in adult education. We hope that by ...... significant place where everything is falling apa










 


[image: alt]





INSTALLER: Leave This Manual With The Homeowner ... 

Use this unit only in the manner intended by the manu- ... To reduce the risk of fire, use only metal ductwork. 9. .....










 


[image: alt]





The Advisory Council to Google on the Right to be Forgotten - dpaq 

College, Oxford. He is also Adjunct Professor, ... Centre de Formation des Journalistes (School of Journalism) in Paris. She is married and has two sons.










 


[image: alt]





The Advisory Council to Google on the Right to be Forgotten - dpaq 

does not establish a general Right to be Forgotten.1 ...... 48 Massimo Russo, Editor in Chief Wired Italia, Advisory Council Meeting Rome, 10 September 2014: ...










 


[image: alt]





the cuban embargo under international law el ... AWS 

This. The Cuban Embargo Under International Law El Bloqueo PDF on the files/S3Library-C06a8-4095f-5603d-9ff99-6c98a.pdf










 


[image: alt]





Do the Fourth Right! 

Anaheim fireworks enforcement teams will be out in force. June 30 through July 4. ◼ $1,000 first offense. ◼ $2,000 secon










 


[image: alt]





international law and litigation in the us american 

Internationalisierung In Der Kontraktlogistik Theorie Und Praxis Auch Far Kleinere Unternehmen. Germa, Interpreting The New Testament, Introducing Public ...










 


[image: alt]





Online petition: For preserving the right to privately collect 

23.07.2015 - To: [email protected]. Wird diese Nachricht nicht richtig dargestellt, klicken Sie bitte hier. Online petition: For preserving the right to ...










 


[image: alt]





xxiii international congress on law and the human genome - kontuz 

11 abr. 2016 - “End-user driven DEmo for cbrNe” (European Commission). ▫ CLL. “Chronic Lymphocytic Leukemia Genome Proje










 


[image: alt]





The Right to dark skies; 2016 - unesdoc - Unesco 

29 feb. 2008 - Patrimonio de la Humanidad es que todos compartamos la pregunta sobre el origen y el .... lista para form










 











Copyright © 2024 P.PDFDOKUMENT.COM. Alle Rechte vorbehalten.

Über uns |
Datenschutz-Bestimmungen |
Geschäftsbedingungen |
Hilfe |
Copyright |
Kontaktiere uns










×
Anmelden






Email




Password







 Erinnere dich an mich

Passwort vergessen?




Anmelden














