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FUENTE: Latin Lawyer. Descargado el 10-03-2015 http://latinlawyer.com/news/article/47944/peru-fails-annul-chinese-treaty-award/



Peru fails to annul Chinese treaty award Tuesday, 10 March 2015 (2 hours ago) by Sebastian Perry An ICSID committee has refused to annul an award that held Peru liable under a bilateral investment treaty (BIT) with China. In a decision on 12 February, an ad hoc committee chaired by French judge Dominique Hascher dismissed Peru’s application to annul an award for US$786,000 plus interest in favour of Chinese national Tza Yap Shum. Peru’s Ministry of Economy has posted a copy of the decision in Spanishon its website. Tza’s claim – the first by a Chinese investor at ICSID – concerned his investment in a local fishmeal producer, TSG Perú. He sought US$25 million for measures taken by Peru’s tax authority against TSG, including a US$4 million tax assessment and the freezing of the company’s assets. The investor brought the case under the China-Peru BIT of 1995, which – like many early Chinese BITs signed in the 1980s and 1990s – only allows investor-state arbitration of disputes “involving the amount of compensation for expropriation”. In a 2009 decision, a tribunal chaired by the US’s Judd Kessler accepted jurisdiction over Tza’s claims for expropriation, concluding that the BIT’s arbitration clause should be read expansively to encompass disputes over whether an expropriation had occurred. However, the panel refused to allow the claimant to import other treaty standards by means of a most-favourednation clause. Two years later, the tribunal issued its award on the merits, finding that the tax assessment itself was not illegal but that certain measures by Peru’s tax authority amounted to an indirect expropriation under the BIT. Peru applied in 2011 to annul the tribunal’s positive jurisdictional findings or, failing that, the final award in its entirety. The committee – which along with Hascher included Canadian-New Zealander Donald McRae and Sweden’s Kaj Hobér – ordered Peru to pay 80 per cent of the costs of the proceeding, but ordered Tza to cover the remaining 20 per cent in light of his decision to drop his application for termination of a stay of enforcement during the first meeting of the committee. Tza had dropped



the request after Peru committed to paying the award within 30 days should the annulment proceedings fail. Each side was told to cover its own legal expenses, since the committee accepted that Peru’s annulment application “did raise serious questions”. The annulment proceedings have been unusually protracted, thanks in part to the resignation of two committee members and the repeated postponements of hearings. In the annulment proceedings, Sidley Austin LLP replaced Allen & Overy LLP, which was counsel to Peru in the original arbitration. Tza used Estudio Paitán & Abogados in Lima for both phases of the ICSID proceedings, the same firm that advised French investor Renée Rose Levy in a pair of ICSID claims against Peru in which the state prevailed. In the annulment proceedings Ad hoc committee Dominique Hascher (France) Donald McRae (Canada, New Zealand) Kaj Hober (Sweden)* *Took the position following the resignations of David A R Williams (New Zealand) and Michael C Pryles (Australian) Counsel to Tza Yap Shum Estudio Paitán & Abogados Carlos Paitán, Christian Carbajal* and José Salcedo in Lima *Moved to Woss & Partners in April 2014 Counsel to Peru Sidley Austin LLP Partners Stanimir Alexandrov and Marinn Carlson, with associate Andrew Blandford in Washington, DC Expert witness for Peru W Michael Reisman, Yale Law School



Tza Yap Shum v. Republic of Peru (ICSID Case No. ARB/07/6) Tribunal Judd Kessler (President) (US) Hernando Otero (Colombia) Juan Fernández-Armesto (Spain) Counsel to Tza Yap Shum Estudio Paitán & Abogados Carlos Paitán, Christian Carbajal and José Salcedo in Lima Counsel to Peru Allen & Overy LLP Partner Louis Kimmelman* and associates Nicole Duclos,* Brandon O'Neil and Lucero Ramirez* in New York; partners Stephen Jagusch* and Anthony Sinclair* in London Estudio Rubio Leguia Normand & Asociados Partner Fausto Viale and counsel Carmen Padron in Lima * No longer with the firm 
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